NmeHeMm
Poccuinckon ®egepauun

ITOCTAHOBAEHMUE
KOHCTUTYLUUOHHOT'O CYJA POCCUUCKOHU DEJEPALIUHU

Mo JeIy O MPOBEPKE KOHCTUTYLIMOHHOCTHM ad3alia MATOTO CTaThbu 2,
a03alleB CebMOro, ACBATOTO U JecAToro nmyHkra 1 crareu 126, aG3aiies
TpeThero u maToro myHkra 2 crateu 213", aG3ama uerseproro myHkra 5
cratbu 2137 ®emepansHoro  3akoHa «O  HECOCTOATENBHOCTH
(GaHKpoTCTBE)», myHKTa 7 uactd 1 crateu 47, wactu 4 cratbm 69’
yacted 1 u 15 crarbu 103 OenepanbHoro 3akoHa «O0 UCMOTHUTEIBHOM
MPOU3BOJICTBE», YACTH TpeThed cTaThu 86 VYTOJOBHOrNO KOJAEKCA
Poccuiickont denepannm, yacteil MepBOM, TPETHEH, CEABMON U AEBATON
crarbrr 115 u crarem 115 YTOJ0BHO-TTPOLIECCYAIBHOTO  KOAEKCA
Poccuiickoit ®enepanun, yacteil nepBod u BTOpod crarbu 31, uacrtei
BTOPOMl W TpeTheH cTaThd 32 VYTOJIOBHO-UCIOIHUTEIBHOIO KOJIEKCa
Poccutickoii ®enepaniun B cBa3u ¢ 3ampocom BepxosHoro Cynaa
Poccuiickoit ®eneparuum

ropoa Cankr-lleTepOypr 17 nexadps 2025 rona

Koncturymmonnsiit Cyn Poccuiickoit @enepanuu B coctase [Ipeacenarens
B.1.3opbkuna, cyneii A.JO.bymesa, JIL.M.Kapkosoi, K.b.Kamunosckoro,
C. I Kusa3esa, A H.KokoroBa, A.B.Konosamopa, M.b.Jlo6osa, B.A.Cupuikoro,
E.B.Tapu0o,

PYKOBOJCTBYACH cTaThel 125 (myHkT «O» wactu 4) Koncturymmm Poccwniickoit
Oenepaunu, MyHKTOM 3! wactu MEPBOM, YaCTAMHU TPETbEH M UYETBEPTON CTAaThu 3,
YacThIO TIEPBO cTaTthu 21, cratbsimu 36, 471, 74, 86, 101, 102 u 104 ®denepanbHOTO

KOHCTUTYLIMOHHOTO 3akoHa «O Konctutyumonnom Cyne Poccuiickoi @enepanuny,
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paccMOTpen B 3aceqaHuu 0€3 MPOBEACHUS CIyLIaHUA JEI0 O MPOBEPKE
KOHCTUTYIIMOHHOCTH a03alia MmAToro cratbd 2, a03aleB CceapMOro, JAEBATOTO M
necaroro nyHkta 1 crtateu 126, ab3aneB TpPEeThEro W MATOrO MyHKTA 2 CTaThbu
213" aBzana YETBEPTOrO MYyHKTA 5 CTaTbu 213% ®enepanbHoro 3akona «O
HECOCTOATEILHOCTH (OaHKPOTCTBE )», MyHKTa 7 yacTH 1 cTathu 47, yactu 4 craThn
69', wacreit 1 u 15 cratsu 103 depepanproro 3akoHa «O6 HCIOTHUTEIHHOM
MPOU3BOACTBEY», YacTH TpeTheit cratbu 86 YK Poccuiickoit deaepanum, yacTei
TIEPBOM, TPEThEH, CeAbMOMN U AeBATOM cTaThk 115 u cTtatbm 115 ' VIIK Poccuiickoi
denepanuu, yacTed nepBoi U BTOpoH cTtathk 31, yacTell BTOPOH U TPETheH cTaThu
32 YUK Poccuiickoit Oenepanyu.

IToBogoM Kk paccMoTpeHHIO jAena sBuiics 3anpoc BepxosHoro Cyna
Poccutickoii  ®enepaniun. OcHOBaHMEM K PACCMOTPEHHMIO Jella  SABHJIAChH
OOHAPYKUBILASCSA HEOMPEJEIEHHOCTh B BOMPOCE O TOM, COOTBETCTBYIOT JIU
Koncturynuum Poccutlickon Oenepanuu OCITAPUBAEMBIE 3a4BUTENIEM
3aKOHOTMOJIOKEHHUS.

3acnymaB cooOrmienue cyapu-gokiaamunka JI.M.KapkoBoi, wccienoBas
MPEJCTABJICHHBIE JOKYMEHTHI W WHble Marepualibl, Konctutyumonusii Cyn

Poccuiickoit ®eneparuum

YCTAHOBHI:

1. BepxoBHbii Cyn Poccuiickon Oenepaunn OCITAPHUBACT
KOHCTUTYLIMOHHOCTh pAfa MojoxeHud deaepanbHOro 3akoHa OT 26 OKTA0ps
2002 romga Ne 127-®3 «O wmecocTosTeabHOCTH (OAHKPOTCTBE)» (aliee TaKxkKe —
3akoH 0 OaHKPOTCTBE), @ UMEHHO:

abzala MmATOro CTaThbM 2, ONPEACAIONIero i Iiejed 3akoHa o
OAHKPOTCTBE TOHATHE OO0A3ATEIBHBIX IUIATSIKEH W TMPUUYUCIIAIONIETO K HHAM
YCTAHOBJICHHBIE YTOJIOBHBIM 3aKOHOAATEIHCTBOM TITPAQHI;

a03alleB CEAbMOr0, AEBATOrO U AecATOro nyHkra 1 crateu 126, oTHOCAIUX
K TIOCIICACTBUSAM OTKPBHITHS KOHKYPCHOTO TPOHW3BOJACTBA  BO3MOXHOCTH
MPEeAbsIBUTH pAaA TPEOOBAHUM, B TOM UMCJIie 00 yIjiate 00sA3aTeNbHbBIX IIJIaTEKEH,

TOJIBKO B XO0AC KOHKYPCHOI'O MMPOU3BOACTBA, CHATHC PAHCC HAJIOKCHHBIX dpCCTOB
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Ha MUMYIIECTBO JOJIXKHUKA, UHBIX OTPAHUUYCHUN PACMOPAKEHUA €r0 UMYIIECTBOM
Y HEIOMYCTUMOCTb HAJIOKEHUA HOBBIX, UCMIOJTHEHUE KOHKYPCHBIM YIPABISIONINM
B TOPAKE W B Cllydasx, KOTOpele ycTraHOBJeHbl riaBod VII «KonkypcHoe
MPOM3BOACTBO» 3aKOHA O OAHKPOTCTBE, 005A3aTENIBCTB JOJKHHAKA, B TOM YHCJIE MO
UCMOJIHEHUIO CYJEOHBIX AaKTOB, AKTOB HWHBIX OPraHoB, JOJDKHOCTHBIX JIHIL,
BBIHECEHHBIX B COOTBETCTBUHU C TPAXKAAHCKUM, YTOJIOBHBIM, MPOLECCYyaTbHbIM
3aKOHOJaTeJIbCTBOM M 3aKOHOJATEIbCTBOM O HAJIOrax u cOopax;

ab3ameB TpeThero W msaToro mymkra 2 cratbu 213! B cmny koTopex ¢
JaThl  BBIHECEHHMS  apOUTPAXKHBIM  CYJOM  OMOPEACJICHUS O TMPU3HAHUU
00OCHOBAHHBIM 3asBJICHUA O MPHU3HAHWUU TpaKAaHWHA OAHKPOTOM W BBEICHUU
PECTPYKTYpH3aALIMK €ro JOJTrOB psij TpeOOBaHWM, B TOM uucie 00 ymjare
00s13aTENIbHBIX TJIaTeXKEH, MOryT ObIThb MPEABABIEHb TOJIBKO B TOPSJIKE,
YCTAHOBJIEHHOM 3aKOHOM O OaHKpPOTCTBE, a HCKOBBIC 3asBJICHUS, KOTOPbIC
MPEIBbABJICHB HE B PaMKax Jiejia 0 OAHKPOTCTBE FPa’KJaHUHA U HE PACCMOTPEHBI
CyJIOM [0 JaThl BBEACHUS PECTPYKTYypHU3alMK JOJITOB TPa’KJaHUHA, MOAJIEeKAT
MOCJ€ 3TOW JaThl OCTABJICHHUIO CYJOM 0€3 PacCMOTPECHUA, CHUMAKOTCA pPaHEe
HAJIOKEHHBIC apecThl HAa HMYIIECTBO TPakJAaHWHA W HWHBIE OrPAHUUYCHUSA
pPacmops)KeHUA €ro MMYIIECTBOM, TAKOBbIE MOTYT ObITh HAJOXKEHBI TOJBKO B
MPOIECCEe MO STy O €ro OaHKPOTCTBE;

a03alla 4eTBEPTOro IMyHKTa 5 CTaTbH 213%, YCTAHABJIMBAIOIIETO, YTO C
JaThl TPU3HAHUS TpPaKJaHWHA OAHKPOTOM CHUMAKOTCS PaHEE HAJTOKEHHbIC
apecThl Ha €ro MMYIIECTBO M HWHBIE OrPAaHUUCHUS PACHOPIKEHUSA €ro
UMYILECTBOM.

B 3anpoce mnocTaBieH BOONPOC M O TMPOBEPKE KOHCTUTYLHOHHOCTHU
caenyomux npeanucanuii deaepanbHoro 3akoHa ot 2 okTa0ps 2007 roxa
Ne 229-03 «O6 WCMOTHUTEIFHOM TPOU3BOACTBE» (Hajee Takke — 3aKoH 00
UCIIOJTHUTEILHOM TTPOU3BOJICTBE):

nyHkta 7 4dactu | crtatbu 47, KOTOpPHIA MNpenyCcMaTPUBACT OKOHUAHUE
UCTOJIHUTEIBHOTO MPOU3BOJICTBA B ClIydae MPU3HAHUA JOJDKHUKA OAaHKPOTOM U

HamnpaBJICHUS UCIOJIHUTEIBHOTO JOKYMEHTA apOMTPaKHOMY YIPAaBI[IOIMIEMY, 32
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MCKITIOUCHHEM HCIIONHUTEIbHBIX JOKYMEHTOB, YKA3aHHBIX B uacTH 4 crateu 69'
u yactu 4 cratbu 96 3akoHa 00 UCIIOJTHUTEIBHOM MPOU3BOACTBE;

gacty 4 crated 69' 06 OKOHYAHHWH WCIOIHHTEILHOTO MPOU3BOJICTBA U O
CHATUM HAJIOKEHHBIX B €ro X0A€ CyJAeOHbIM MPUCTABOM-UCIOJHUTENIEM apecTOB
Ha UMYIIIECTBO JOIKHUKA-TPAXKAAHUHA TTPU MPU3HAHUU TTOCIEHET0 OAHKPOTOM;

gacted 1 m 15 crarem 103, B cuny koTopeix mTpad), Ha3HAUCHHBIH B
KQueCTBE HAKA3aHUS 32 COBEPIUICHUE MPECTYIICHUS, B3bICKUBAETCA IO TPAaBUIIaM,
YCTAHOBJIEHHBIM 3aKOHOM 00 HCHOJHUTEIbHOM MPOU3BOJACTBE, C OTACIbHBIMH
OCOOCHHOCTAMHU, @ UCHOJHUTEIBHOE MPOU3BOJICTBO MO UCHOJHUTEIBHOMY JTUCTY
O B3BICKQHWW Takoro Immrpada OKaHYMBAECTCSA B clydyae BHIIUIATHI mTpada B
MOJHOM O00BEME€ WM BO3BPAILCHUS HMCHOJHUTEIBHOTO JOKYMEHTA IO
TpeOOBAHUIO CYy/1a, BBIJABIIETO UCIOJHUTEIbHBIA TOKYMEHT.

Kpowme Toro, 3adBuTesib BEIPaXKaeT COMHEHUE B KOHCTUTYLIHOHHOCTH:

yactu TpeTher ctatbu 86 YK Poccuiickoit ®denepanuu, omnpeaenstomei
CPOKH MOTAIICHUS CYIMMOCTH JJ1s1 PA3HBIX KaTErOpUH JIUIL,

qacTell mepBOi, TPeTheil, cembMOil U AeBsiToit crathy 115 u crateu 115
VYIIK Poccuiickoit Oeaepannu, 3aKpeUISIONINX MOPSIA0K HAIOKEHUA, MPOIJICHUA
M OTMEHBI apecTa Ha MMYIIECTBO M MPEAYCMATPUBAIOIIMX, B YAaCTHOCTH, UTO
Takol apecT JMOO OTAECIbHbIE OrPAHWUYEHHUS, KOTOPBIM MOJBEPrHYTO
apeCTOBAHHOE UMYIIECTBO, OTMEHAKOTCS HA OCHOBAHWUM TMOCTAHOBJICHHS,
OMpEACNICHUS JIMlla WIH OPraHa, B 4bE€M MPOM3BOJCTBE HAXOAUTCA YTrOJIOBHOE
JIEN0, KOTJa B MPUMEHEHUU JAHHOW MEphl MPOLECCYaTbHOTI0 MPUHYKICHUSA JTIUOO
OT/AC/IbHBIX OTPAHWYEHUH OTNAJAET HEOOXOAMMOCTb, a TaKXe B Cjlydae
UCTCUCHUA YCTAHOBJIEHHOTO CYJIOM CPOKA apecTa WJIM 0TKAa3a B €ro MPOJICHUH,

yacTel mepBoil U BTOpo# ctaThu 31, yacteil BTOpOH U TpeThel cTaTbu 32
YUK Poccuiickoii ®enepaumy 0 TOPSIJAKE HMCIOJHEHUS HAaKa3aHWUsA B BHIC
mTpada u 0 MOCICACTBUAX 3JIOCTHOTO YKIIOHEHUS OT €r0 YIJIATHI.

1.1. Onpenenenuem ApOutpakHoro cyaa MockoBckod obOmactu ot 25
anpens 2024 rona, BBIHECEHHBIM B paMKax Jejia 0 OaHKPOTCTBE aKIMOHEPHOTO
00IlIeCTBA U OCTABJICHHBIM 0€3 U3MEHEHHS BHIIESCTOAINIMMU CYJIaMHU, OTKa3aHO B

YJIOBJIETBOPEHHHN 3adBJICHUS KOHKYPCHOTO YIPABJIAIONIECTO JOJKHUKA 00 OTMEHE
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(moraiieHnH) apecToB (OrpaHWYEHUH TMpaB) Ha HEABWKMUMOE HMMYIIECTBO,
MpUHAAJICKAIICE NOKHUKY. Kak yCTaHOBWIM CyJibl, aQpECT HA 3TO UMYIIECTBO,
HaXoJdIIIeecs Tak)Ke B 3aj0Te y 0aHKa — KpeauTopa B JAejie 0 OAHKPOTCTBE, ObLI
HajoxeH 25 despans 2019 rona u npoasien go 26 utonst 2019 roga cyaom oOrmei
IOPDUCIUKIIMA B pPaMKax YrojIOBHOTO JieJla B OTHOIIEHMM TpaxkaaHuHa I
(bereMMapHOTO BAACTBIIA XOJIUHATA, B KOTOPBIH BXOAUT MOJDKHHK) B TEAX
BO3MEILCHUS MATEPUAJIBbHOrO Yyiliep0a, MNPUUMHEHHOTO TNPECTYIUICHHEM, U
00eCreueHUs] UCMIOJIHEHUS TPUTOBOPa B YACTH TPaKJaHCKoro ucka. OTka3biBas
KOHKYPCHOMY YITPABJIAIONIEMY, CyAbl MOAUYEPKHYIIU, YTO PEIIEHUE apOUTPAKHOTO
Cyla O MNPU3HAHUM JOJUKHMKA OaHKPOTOM M 00 OTKPBITHHM KOHKYPCHOTO
MPOU3BOJACTBA CaMO MO ce0e HE OTMEHSET HAJI0XKEHHbIE HAa WMMYIIECTBO
JIOJIDKHUKA apecThl U YTO Y apOUTPAXKHbBIX CYJOB OTCYTCTBYIOT MOJIHOMOYHUS IO
CHATHIO apecTa, HAJIOKEHHOTO CyJIoM O0IIeH IOPUCAUKIIMN B YTOJIOBHOM JIEJiE, B
nopsake ad3zana aesartoro nyHkra 1 ctateu 126 3akoHa 0 OaHKPOTCTBE.

Pemiennem ApOutpaxkHoro cyaa ropoga Mockssl ot 19 maprta 2024 rona,
OCTABJICHHBIM 0€3 W3MEHEHHS BBIIICCTOSIIMMHA CYyJIaMH, OTKA3aHO B MCKE
00lIlleCTBA C OrPAaHUYCHHON OTBETCTBEHHOCTHIO, B OTHOIIEHUH KOTOPOro 28
anpens 2023 roma Obljla OTKphHITA MPOLEAYPA KOHKYPCHOTO MPOU3BOJCTBA, K
0aHKy O NPU3HAHUM HE3aKOHHBIM OTKa3a B 3aKPhITUM PACUETHOrO CYETA U B
MEPEUMCIICHUN OCTAaTKa UMEIOIIUXCA HAa HEM JICHEXKHBIX CPEJACTB HA OCHOBHOM
cyeT oOIIEeCTBA MJid MPOBEJACHUS PacyeToB B mpoieaype OaHKpPOTCTBA.
VYcTaHOBUB, YTO MOCTAHOBJIEHUEM chienoBatens oT 21 centsabpsa 2022 roxa Ha
JICHEIKHBIE CPE/ICTBA, HAXOJAIIMECS HAa PACUCTHOM CUETE, B TOM 4YUCIE JIs
00eCneUeHUs] MCIOJIHEHUS TPUrOBOpAa B YACTH TPAXKIAHCKOTO HCKa, ObLI
HAJIOXKEH apecT, apOUTPaKHbIE CYJbl COCIAIMCh HA OTCYTCTBHE y OaHKa Mpasa
CaMOCTOSTENBHO OMPEACIIATh CYAb0Y apecTa, HAJ0KEHHOTO B YTOJIOBHOM JeJe, U
yKa3aJii Ha BO3MOXKHOCTh MPUHATHUA PEUICHUS 00 OTMEHE 3TOr0 apecTa OpraHoM
WJIW JIULIOM, B TPOU3BOACTBE KOTOPOTO HAXOJUTCS YTOJIOBHOE JIEJIO.

B xoze paccMOTpeHUsA KacCallMOHHBIX %aja00 nmo JaHHbIM Jeiam CyneOHas
KOJJIETHsI 1O JKOoHOMHMYecKMM cmopam BepxosHoro Cyna Poccutickoi

denepannu nNpuIlia K BEIBOAY, 4TO ad3all AeBAThiM nyHkTa 1 crateu 126, ab3an
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Tt myrkta 2 crated 213" u a63an werBepteiit mynkTa 5 cratem 2132 3akoHa
0 OQHKPOTCTBE, YACTHU TEpBasi, TPEThs, ceAbMast U aessATas crarbu 115 u craths
115" VIIK Poccuiickoii denepani B CUCTEME MPABOBOTO PETYJIMPOBAHUS HE
obecneunBaoT >(PQPEKTHBHOIO MEXaHHU3Ma CHATHS apecTa, HaJ0XEHHOrO B
YIOJIOBHOM JieJie il OOECMEeUeHUA UCIOJHECHUS NPUroBOpa B  4YacTH
IpakJAaHCKOTO MCKAa HA UMYIIECTBO JIMIIA, MPU3HAHHOTO OaHkpoToM. B cBA3M ¢
stuM CyneOHas kojserus HanpaBwia B Konctutyuumonnsit Cyn Poccutbickoi
Oenepauuu  3ampoc O TNPOBEPKE HX KOHCTUTYLUUMOHHOCTH, MPHOCTAHOBUB
MPOU3BOJACTBO MO  JAHHBIM  JejdaM A0  NOPUHATHSA  MOCTAaHOBJICHUS
Konctutynmonnoro Cyaa Poccuiickoit ®eaepanum.

1.2. Onpenenennem ApoOutpaxksHoro cyaa OpenOyprckor obmactu ot 13
deBpana 2023 roma, BHIHECEHHBIM B paMKax Jiejla 0 OaHKPOTCTBE rpaxaankm Y.
(mpu3HaHa OaHKPOTOM peleHneM apouTpakHoro cyna ot 13 centsaops 2016
rojia), MO 3aABJACHUIO (UHAHCOBOTO YIPABJISIONIETO JOJDKHHKA Pa3pPEIICHBI
pPa3HOTIACHsA MEXAY MOHDKHUKOM M KPEIUTOPaMHU O MOPSAAKE yruiatel mrpada B
pazmepe 950 000 py0., Ha3HAUEHHOTO €M B KA4eCTBE JOIMOJHHUTEIHHOTO
Haka3zaHws mpuroBopoMm oT 28 ampens 2022 roma, ompexaesneHo, uTto mTpad
MOJJICKUT yIjlaTe B TopsAake crtatbu 142 3akoHa o0 OaHKPOTCTBE,
pPErIaMEHTUPYIOIIEH  pacyeThl €  KPEAUTOPaMH B XOJ€  KOHKYPCHOTO
npousBoacTBa. OnHako TmOCTaHOBIEHHEM BocemHaanaToro apOUTPa)KHOTO
aneJIauoHHOT0 cyaa oT 23 ampens 2024 ropa, ocTaBjeHHBIM 0€3 W3MEHECHHUA
MOCTAHOBJIEHUEM ApPOUTPAKHOTO cyda Ypaiabckoro okpyra ot 1 asrycra 2024
rojfa, OMNPEACIECHUE OTMEHECHO, PA3HOTrJACHs pa3pellieHbl MyTeM MPU3HAHUSA
MOJUICIKAIIAM YAOBJIETBOPEHHUIO TpeboBaHus 00 ymiare mrpada mo yroJoBHOMY
JieNy MPEeUMYIIECTBEHHO NEPE] YAOBJIETBOPEHUEM TPEOOBAHUM, BKJIFOUECHHBIX B
peecTp TpeOOBaHM KPEAUTOPOB JOJKHHUKA.

PaccmatpuBas kaccalmoOHHYIO Kajio0y KOHKYPCHOTO KPEAMTOpa B JEJE O
O0ankporctee Y., CyneOHad KOJUIETHS MO 3KOHOMHUYECKUM criopam BepxoBHoro
Cyna Poccuiickoit deaepannyd KOHCTAaTHpoBajia, 4To ad3all MAThIA CTaTbu 2,
ab3aipl ceapMoil M aecaThiit myHkTa | crarbum 126, aG3an TpeTtuil nmyHkTa 2

11 . 25
cratbu 213" u abzan yeTBepTHIA MyHKTa 5 cTtaTthu 213 3akoHa 0 OAHKPOTCTBE,
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nyHKT 7 yactu 1 ctatem 47, yacth 4 cTathu 691, gactu 1 m 15 crareu 103 3akona
00 UCMOJHUTEIBHOM MPOU3BOACTBE, YacTh TpeThs ctaThu 86 YK Poccuiickoi
denepanuu, 4aCTU NepBad U BTopad cTaThu 31, 4acTu BTOpast U TPEThS CTaThu 32
YUK Poccuiickoii denepaiui B CUCTEME MPABOBOTO PETYJIUPOBAHUS CO3HAKOT
KOHCTUTYLIIMOHHO 3HAUUMYK) HEOMPEJACICHHOCTh, JOMYyCKas YIOBJICTBOPEHUE
TpebOBaHWA TOCYIApCTBAa O B3BICKAHWHM YTOJIOBHOTO ImTpada ¢ TpakaaHWHA,
MPU3HAHHOTO OAHKPOTOM, MNPUOPUTETHO Mepea TPeOOBAHUAMM MOTEPIEBIINX
aub0 — Tpu  YIOBJAECTBOPCHUUM [AHHOTO TpeOOBaHMS B paMKax Jejia o
OAHKPOTCTBE — MPETATCTBYA TAKOMY TPAXAAHWUHY TPUHATH d(PPEKTUBHBIE MEPHI,
HAlpPaBJICHHBIE Ha ONEPATUBHYIO yIDiaTy mTpada B MEIIX MOTAIICHUS
cyaumoctu. B cBa3u ¢ atum CyaeOHas KoJiierua, NpuOCTAaHOBUB MPOU3BOJICTBO
mo o000COOJEHHOMY CIOpYy, TIpUHAJA  PEIICHWE O  HaNpaBJIICHUH B
Konctutynmonnsiii Cyn Poccniickoit ®deaepalnyii COOTBETCTBYIOIIETO 3aMpoca.
1.3. ®opmynupys CBOIO MO3UIMIO, 3aBUTEIbL CCHIIAETCS HA TO, YTO U3
[Tocranosnenuss KonctutyuuonHoro Cyna Poccuiickoit ®enepaimu ot 31
aaBapa 2011 roga Ne 1-11 BeITekaeT HEAOMYCTUMOCTh TOAMEHBI YAaCTHOTIPABOBBIX
Croco00B pa3pelieHus crnopa 00 UMYIIECTBEHHBIX MPaBax MyOJINYHO-TTPABOBBIMU
crocobamMu, HO JACHCTBYIOIEEC PETryJMPOBAHUWE, HE YCTAHABIWBAsA, BOIMPEKHU
naHHoMy [locTaHOBJIEHHMIO, BO3MOXHOCTb CHSThb apECT, HAJIOXECHHBIA B
YTOJIOBHOM JIeJie Ha MMYIIECTBO JIMIA, MPHU3HAHHOTO OAHKPOTOM, (haKTHUECKH
UCKJIIOUAET HAAJIEIKAIICe MPOBEACHUE MEPONPUATHH B pPaMKaxX KOHKYPCHOTO
MPOU3BOJCTBA U OOECCMBICIMBAET C SKOHOMUYECKON TOUKHU 3PEHUSA MPOLEAYPY
OQHKpPOTCTBA, IMOCKOJIBKY HE TO3BOJISIET JIOJKHBIM 00pa3oM peaau3oBaTh
UMYILECTBO Ao/uKkHMKA. [lpu 3TOM, Kak OTMeUaeTcs B 3ampoce, B CyAcOHOH
MpakTUKe ¢ ydyeTroM pAaHHOro IlocTaHOBIEGHMS HaEN OTPaXKEHUE MOAXO/,
COTJIACHO KOTOPOMY MOCJIE MPU3HAHUSA COOCTBEHHUKA aPECTOBAHHOTO UMYIIIECTBA
OaHKPOTOM  TPEeOOBAHUS  KPEAUTOPOB, SABJISAIONIMXCA MOTEPHEBIIMMHU  TIO
YTOJIOBHOMY JI€JTy, MOTYT ObITh MPEAbSIBICHBI K TAKOMY COOCTBEHHHMKY TOJIbKO B
nene o ero 0aHkpoTcTBe. KpoMe TOro, no MHEHHUIO 3aABUTEIISI, HCUCITOJTHEHHUE M0
npuurHe OaHKPOTCTBA YTOJIOBHOTO HakKazaHWs B BuAe ImTpada MPenaTcTBYET

rpaXJaHWHY B TOTAlllCHWHW CYAMMOCTH, TOTJAa Kak yrmjara 1mrpada,



8

HA3HAUYEHHOTO B KAUE€CTBE HAKA3aHUS 3a MPECTYIJICHUE, BHE /iejia 0 OAHKPOTCTBE
rpakJaHiHA TPUBOAWT K TOMY, YTO IUIATEIBITAKAMHU 3TOTO mTpada, mo CyTH,
CTAHOBATCS KPEAUTOPHI, TOCKOIBKY (hakThduecku mrpad yraauymBaeTcs 3a CUET
UMYILECTBA, MPEAHA3HAUYEHHOTO AJI1 YAOBJAECTBOPEHUA TPEOOBAHUI KPEIUTOPOB,
B TOM YHCJIE TEX, KTO UMEET CTaTyC MOTEPIEBIIETO B YTOJIOBHOM JICIIE.

VYka3zpiBasg Ha HaJUYME MEXKOTPACICBOM KOJUIM3WMM, KOTOpas oOpa3oBaHa
OCNApUBAEMbIMHU MOJIOKCHUSIMHM  3aKOHOJATEIbCTBA O OAHKpPOTCTBE U 00
UCTOJIHUTEILHOM TPOU3BOJICTBE, YTOJIOBHOTO, YTrOJIOBHO-IIPOLIECCYAJIBHOTO U
YTOJIOBHO-UCIIOJTHUTEIBHOTO 3aKOHOAATENbCTBA, 3aABUTENIb MPOCUT MPOBEPUTH
WX Ha COOTBETCTBUE cTaThsM 35, 46 u 52 Konctutyuuu Poccutickoit Menepaiiuu.

1.4,  Kouctutyumonnsii  Cya  Poccuiickoit  ®enepanvu, npuHUMAas
MOCTAHOBJICHHE MO MPEAMETY, YKA3aHHOMY B 3alPOCE, OLICHUBACT KaK OyKBaJIbHBIN
CMBICJI PACCMATPUBAEMBIX 3aKOHOMOJIOKCHUMA, TaK W CMBICH, NPUAABACMBIA WM
o(pUIMaTbHPIM W WHBIM TOJIKOBAHWEM WJIA CIIOKUBIIICHCS TIPaBONPUMEHUTEITHHON
MPAKTUKOM, a TAK)KE YYUTHIBAET UX MECTO B CUCTEME IMPABOBBIX MPEANUCAHUHN, HE
OyAyud CBSI3aHHBIM TIPU TPUHATHUM PEIICHUS OCHOBAHWAMHU W JIOBOJIAMH,
W3JI0KEeHHBIMU B 3ampoce (ctatbm 36, 74, 101 wm 102 ®enepampHOTO
KOHCTUTYIIMOHHOTO 3akoHa «O Koncturymmonnom Cygae Poccuiickoii @eneparmm»).
B cuny cnenmdukm < KOHKPETHOTO  HOPMOKOHTPOJS,  OCYIIECTBIISIEMOTO
Koncrutynimonnsim  Cynom  Poccmiickoit  ®deaepaniyivi, OH HCXOJUT M3 TOH
KBaJTU(UKAITMA OOCTOSATENILCTB, KOTOpas JaHa CyJaMd B JIENAxX, TOCITY>KABITHX
MOBOJOM JUTA HAMpaBJICHUS PaccMaTpWBaeMOro 3ampoca (B TOM YWCIIe B YacTH
ornpeeacHusl apouTpakHbiMu cyaamMmu U CyaeOHON KOJUIETHed MO0 SKOHOMHUYECKUM
cnopam BepxoHoro Cygna Poccutickoit deaepaniii OCHOBAaHMM U1 HAJIOKEHUA
apecTOB HAa MMYILIECTBO, KOTOPBIC MPEIyCMOTPEHBI Y TOJIOBHO-MPOIECCYATbHBIM
komekcom Poccwmiickoit ®enepanmu), HE YCTAaHABIMBAET W HE HCCICAYCT
(hakTuueckre OOCTOATENHCTBA KOHKPETHBIX JIEN, TOCKOIBKY 00s3aH OT TOTO
BO3/IEP’KUBATLCA BO BCEX CyUasxX, KOTAAa 3TO BXOAUT B KOMIETCHIIMIO APYTHUX CY/I0B
WIA WHBIX OpPraHoB (YacTh yeTBepTas ctarbu 3 denepansbHOTO KOHCTHTYITHOHHOTO

3akoHa «O Koncturymmonnom Cyne Poccutickoit denepammmn).
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[TpuHumas Hacrosimii 3anmpoc K paccMmorpeHuto, Konctutyumnonusii Cya
Poccuiickoit ®enepaii  yCMOTPEST  HEOMPEACTEHHOCTh B BOMNPOCE O TOM,
COOTBETCTBYIOT JIM ocnapuBaembie HOpMbI Konctutymmm Poccuiickoin ®enepanvn
MMEHHO B TE€X acCMEKTaX, KOTOPbIE OTPAXXCHbl B TMPEAMETE PACCMOTPEHHUS MO
HACTOALEMY Jeiy. B cully Hepa3pblBHON CBS3M BCEX MEPEUMCICHHBIX B 3alpoce
3aKOHOAATEIbHBIX NPEANUCAHUHI, OCIAPUBAEMbIX B KQUECTBE €JMHOTO HOPMATUBHOTO
komiiekca, Konctutymmonnsii Cya Poccuiickoit ®enepaiiud  UCXOAWT U3
HEOOXOJIMMOCTH OLIEHKHA — B MpeAeiax, 00yCIOBIECHHBIX MPEIMETOM PAacCMOTPEHHUA
MO0 HACTOAIIEMY JeNly, — BCEro OCHApUBAEMOro 3asBUTEIEM MPABOBOTO
PEryJIMPOBAHUS U HE HAXOJUT OCHOBAHWM ISl IPEKPAILEHUSI IPOU3BOACTBA B YaCTH
TEX 3aKOHOMOJIOKEHUH, KOTOPbIC HE KACAIOTCA MOCTABJICHHBIX 3aBUTEIIEM BOMPOCOB
U HE MOAJIEKAT MPUMEHEHHIO B JIeNaxX, MOCITYXUBIIMX MOBOJOM JUIs HAMPaBJICHUA
3arpoca.

C yuerom sToro adzarl mAThIA cTaThu 2, ad3allbl CeIbMOM, AEBATHIN U AECATHIN
nyHkra 1 cratem 126, ab3aupl Tpertwmit W maTeli myHkra 2 craten 213! afzan
qeTBEepTHIHA MyHKTa 5 crath 213% 3akoHa 0 GAHKPOTCTBE, MYHKT 7 uacTH | cTarbu
47, wacte 4 craTbu 691, gacth 1 u 15 cratem 103 3akoHa 00 HCIOIHUTEIHLHOM
MTPOU3BO/JICTBE, YacTh TPeTha cTaThl 86 YK Poccuiickoii denepanyu, yactu nepsas,
TPEThS, CeAbMast U JieBaTas cTaThk 115 1 cTraThbs 115! VIIK Poccuiickoi Oenepanyn,
yacTh mepBas U BTOpas cratbu 31, yacth BTOpas W TpeThs cratbu 32 YUK
Poccuiickoit Oenepaum ABIAIOTCS NPEAMETOM PAcCMOTPeHUsT KOHCTHTYIIMOHHOTO
Cyna Poccuiickoit Denepalivy o HACTOAIIEMY JETy B TOM MeEpe, B KAKOH B CUCTEME
JICUCTBYIOILIETO TMPABOBOTO PErYJIMPOBAHUSA OHU TNPUMEHAIOTCS KAaK HOPMATHBHOE
OCHOBAHUE JJIsl Pa3pelIeHUs BOMPOCA O CHATUM apecTa, HaJIOXKEHHOTO B paMKax
YrOJIOBHOTO Jea sl 00ECNEUeHNUs UCTIOJIHEHUSA MTPUTrOBOPA B YaCTH TPAKAAHCKOTO
MCKa HA MMYIIECTBO HOPUAMYECKOTO JIUIA, NPU3HAHHOTO OAHKPOTOM, a TaKKe
BOMpoca 00 OUYEPETHOCTH YIOBIICTBOPEHUS TpeOOBaHWS O B3bICKAHWHM ImTpada,
HA3HAYEHHOT'O MPUTOBOPOM B KAYE€CTBE JOMOJIHUTEIBHOIO HAKA3aHUA TPAXKIAHUHY,
MIPU3HAHHOMY OAHKPOTOM.

2. CornacHo Konctutyuuu Poccuiickoit deaepanun Kaxabpliii UMEET NpaBo

Ha CBOOOJHOE WCIOJIB30BAHUE CBOMX CIOCOOHOCTEH MW HMYIIECTBA JyIs
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NPEANPUHAMATEIIBCKOM W HWHOW HE 3alpelleHHON 3aKOHOM JKOHOMHWYECKOH
nesaTeasHoCTH (cTaThst 34, gacTh 1), a mpaBo YacTHOW COOCTBEHHOCTH OXPAHSIETCS
3aKOHOM, HMKTO HE€ MOXKET ObITh JIMIIIEH CBOEr0 MMYIIECTBA MHAU€ KakK IO
pemiennto cyaa (cratbs 35, wactu 1 u 3). B cuny ee crareit 15 (uwacts 2), 17
(wacth 3) m 19 (wactu 1 m 2) m wmcxoas w3 oOOMIENPABOBOrO MPHHIKNA
CIIPaBEIMBOCTH, JCHCTBYIOMIETO B cdepe peryJupoOBaHAS HMYIICCTBEHHBIX
OTHOIIICHWHA, OCHOBAHHBIX HA PABCHCTBE, aBTOHOMHUHU BOJIM U CAMOCTOATEIIbHOCTH
UX YUYACTHUKOB, 3alllUTa MpaBa COOCTBEHHOCTH M WHBIX MMYIIECTBEHHBIX MpPaB,
BKJIIOUAs MpaBo TPeOOBAHUS, AOJIKHA OCYIIECTBIATHCA C YUYETOM MPHUHIMIA
COpPa3MEpHOCTH, C TeM 4ToOBl oOecrmeuyuBajcsd OajdaHC TpaB M 3aKOHHBIX
UHTEPECOB YUYACTHUKOB TPa’KJAHCKOT0 000pOTa: COOCTBEHHUKOB, KPEIUTOPOB,
noibkarKoB (moctadosieHus: Koncrurymmonnoro Cyna Poccniickoit deneparm
ot 12 utonsa 2007 roga Ne 10-I1, ot 14 mas 2012 roxa Ne 11-I1, ot 5 mapta 2019
roga Ne 14-I1, ot 12 mas 2020 roga Ne 23-ITu ap.).

[To cmbicny mpaBoBbix mo3uiuii Konctutyimonnoro Cyaa Poccuiickoit
Oenepaiin npaBa TPEOOBAHWA W 3aKOHHBIE HMHTEPECHl KPEAUTOPOB B PpaMKax
KOHKYPCHOTO TPOW3BOJCTBA B TNpoueAype OaHKpOTCTBA TMOAJIEKAT 3allUTE B
cooTBeTcTBUM cO cTaTheit 35 Konctutyuuu Poccuiickoit @enepaiyu. B To ke Bpems
3TO HE O3HAYAET, YTO Pa3MeEpP MOIYYCHHOTO KaXKAbIM U3 KPEAUTOPOB Oy/ET PaBeH U
JIaKe COMOCTABUM C Pa3MEPOM €ro TpeOOBAHMIM, MOCKOJIbKY CaMO HAYaJio MPOLEAYPbI
OAHKPOTCTBA CBA3AHO C HEXBATKOW PECYPCOB JUISl PACUETOB C KPEAUTOPAMU; UMEHHO
HA TMOHUMAaHUKM OTPAHMUYEHHOCTH TAKUX PECYpPCOB OCHOBAHO BCE PETYJUPOBAHKE
MexaHu3Ma OaHKpOTCTBAa. B cHy pasauuHbIX — 3a4acTyi0 JUAMETPAIbHO
MPOTUBOMOJIOKHBIX — TPUTA3aHUI JIMI, YYacCTBYIOIIMX B Jejie 0 OaHKPOTCTBE,
3aKOHOJAATENb JOJDKEH CTPEMUTHCS K OAJIAHCY WX MPaB U 3aKOHHBIX MHTEPECOB, UTO,
COOCTBEHHO, M CIY)KUT MOyOJIMYHO-TIPABOBOM  1I€JIbIO JAHHOTO HHCTUTYTA,
MPU3BAHHOTO CO3/1aTh YCJAOBHS U1 3aIUTHl 3KOHOMUYECKUX W IOPUINUYECKHUX
UHTEPECOB BCEX KPEAUTOPOB TPHU HAUMEHBIINX OTPUIATENIbHBIX TMOCIEACTBUIX
HEIUIATEXKECTIOCOOHOCTH  AOKHHMKA. CHeluanbHbIA  PEXUM  TPEIBbABICHUS B
apOUTPA)KHOM CyJIe HMMYUIECTBEHHBIX TPEeOOBAaHUI K AODKHHKY B MPOLEIYpE

6aHKpOTCTBa HC OOIMyCKaCT HMX YAOBJIICTBOPCHHA B HHAWBHUAYAJIBHOM IIOPAAKS H



11

MO3BOJIACT 00ECIEUNBATh ONMPEACIIEHHOCTh 00bEMa €ro UMYIIECTBA B TEUCHUE BCEH
nporieypsl  OaHKPOTCTBA, (OPMUPYS YCIOBHS KAk JUIA TPUHATHS MEp K
MPEOJOJCHUIO HEIUIATEKECIOCOOHOCTH JO/KHMKA, TaKk M JUIsl BO3MOXKHO OoJiee
MOJTHOTO Y/IOBJETBOPEHUS TPeOOBaHUM KpeauTOpoB. [Ipy CTOJIKHOBEHHM 3aKOHHBIX
UHTEPECOB KPEAUTOPOB B XOJI€ KOHKYPCHOTO TMPOW3BOJCTBA PELIACTCS 3ajaua
MPOMOPLUMOHAIBHOTO ~ PAaCHpeleiCHUs]  CPpeAd  HUX  KOHKYPCHOW  Macchl
(moctanosnieHus ot 16 mas 2000 roma Ne 8-I1, ot 12 mapra 2001 roga Ne 4-I1, ot 19
nekabpsa 2005 roga Ne 12-I1, ot 31 suBapsa 2011 roga Ne 1-I1, ot 18 Hos16ps 2019
roga Ne 36-11, ot 14 uronsa 2021 roma Ne 36-11, ot 21 mromst 2022 roma Ne 34-ITw np.).

3. OcHoOBHas 11eJ1b MPOLEAYPHl KOHKYPCHOTO MPOU3BOACTBA — COPA3MEPHOE
YAOBJIETBOPECHUE TPEOOBAHUN KPEIUTOPOB HECOCTOATEIBHOTO MOJDKHHKA (a03alr
IMECTHAAIATHI cTaThu 2 3akoHAa O OAHKPOTCTBE) 3a CUET KOHKYPCHOHM MaccChl,
KOTOpasi, B CBOIO odepenb, (POPMUPYETCS 3a CUET BCETO0 MMYIIECTBA JOJKHUKA,
HMMEIOIIETOCA Ha AATy OTKPBITHS KOHKYPCHOTO MPOM3BOJCTBA M BBISBJICHHOTO B
X0JIe KOHKYPCHOTO Tipon3BojicTBa (MyHKT 1 ctathm 131 3akona o GaHKPOTCTBE).
Tem caMbiM 3aKOHOAATENb MCXOAUT U3 TOTO, 4YTO Ui YAOBJIETBOPCHUS
TpeOOBaHUN KPEAUTOPOB — YeM Obl HM OBIIIO OOYCJIOBJICHO MX BOZHUKHOBEHHUE —
HEOOXOAMMO MPOBEJACHHUE MPEAYCMOTPEHHONW 3aKOHOM MPOLEAYPhl, B paMKax
KOTOPOH BCE HMMYIIECTBO JOJIKHHMKA TMOCTYMAEeT, MO OO0lleMy TNpaBWily, B
KOHKYPCHYIO MAacCy ¢ IEIbl0 TMOCHAEAYIOIEro TOTallleHusl 3a CYeT Hee
TpeOoBaHUM KpeauTopoB. lIpuBeAEHHOE MNPABUIIO MPOAUKTOBAHO TEM, UTO
MMEHHO B paMKax OaHKpPOTCTBA MOJKHO OOECNEeUYMBATHCA HA CIPABEUIMBONA U
PaBHOI OCHOBE paclpeeICHUE aKTUBOB JTOJKHHKA.

Bo3HukHOBEHHE Ke TpeOOBAHUM KPEAUTOPOB, UMEIOIINX MO OTHOILIEHUIO K
JOJDKHUKY MpaBa TpeOOBaHUA MO JEHEKHBIM U UHBIM 00s13aTeIbCTBAM, 00 ymnjiaTe
00s13aTENIbHBIX IUIATEXKEN, O BBHIIJIATE BBIXOAHBIX TOCOOMH M 00 oruiaTe Tpyja o
TPYIOBOMY JMOTOBOpPY (ab3arr cenpmoii cTaThu 2 3aKoHA O OAHKPOTCTBE), MOMKET
OBITh OOYCIIOBJICHO Pa3HBIMH OOCTOSATENbCTBAMHM. B YaCTHOCTH, OHO MOXKET
BBITCKATh M3 PACCMOTPEHUS CYJIOM TPAaKJAAHCKOTO MCKAa O BO3MEIIEHUM BpEna,
MPUYMHEHHOTO MPECTYIJICHUEM, B paMKaxX MPOU3BOACTBA MO YTrOJIOBHOMY JEIY,

UTO SABJIACTCA OI[HOﬁ U3 Inponcayp, HNpCaHasHAYCHHBIX IJId 3allWTHI IIpaB H
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3aKOHHBIX WHTEPECOB JIMIl W OpraHu3alui, MOTEPHEBIIUX OT MPECTYMJICHUHN.
Takoil MCK MPEabABIACTCS K FPAXAAHCKOMY OTBETUYMKY, B KAUECTBE KOTOPOTrO
MOXET OBITh TPHUBJICUCHO (HU3UUCCKOE WM IOPHIMYECKOE JIUIO0, HECYyIee
OTBETCTBEHHOCTh 3a BpPEHd, MPUUMHEHHBIA MNPECTYNJIECHUEM, B COOTBETCTBUM C
['paxkmanckum koaekcom Poccmiickoit @enepanmu (dacth nepsas crarb 54 YIIK
Poccwmiickoit ®eneparnn). ['pakmanCKkuil MCK B yTOJOBHOM JgjI€, TPOU3BOJICTBO
M0 KOTOPOMY BEAETCSA MO YroJIOBHO-MPOILECCYaJbHBIM MpaBUjaM, MPU3BaH, HE
3aTparuBas BOMpPOCa O MPUBJICYECHUH BUHOBHOTO K YIOJIOBHOHW OTBETCTBEHHOCTH,
CO3/1aTh JUIs MOTEPIEBIIECTO MOBBIIICHHBIN YPOBEHb TApPaHTUNA 3alUTHl €TO MPaB
MOCPEJACTBOM ONEPATUBHOIO Pa3PEUICHHUs CyAOM TpeOOBaHUM, JiexKaAlUX B
OCHOBE MCKAa M UMEIOIIMX MO CBOEH CYyTH MMYILECTBEHHBIN xapakrtep. U3 storo
CJIENYET, YTO TMOTEPIEBIINNA, Y€l TPAXKIAHCKUHA HCK O BO3MEIIEHUH Bpena,
MPUYMHEHHOTO  MPECTYIUICHUEM, ObUT  Y/IOBJICTBOPEH, MNPUOOPETAET K
IpakJIaHCKOMY OTBETUMKY MPaBO TPEOOBAHUA, KOTOPOE B cliyuyae OaHKPOTCTBA
MOCJAEHEr0 MOJJICKUT YAOBJICTBOPCHUIO IO TMpaBUjiaM, YCTAHOBJIEHHBIM
3aKOHOM O OAHKPOTCTBE, UCXOMS U3 TOTO, KAKOM Bpe/l MPUUMHEH BUHOBHBIM.

3akpermisis B 3aKoHE 0 OAHKPOTCTBE MOCIEI0OBATEIbHOCTD YIOBICTBOPEHHUS
TpeOOBAHUN KPEIUTOPOB MYyTEM OMPEAECICHHUS TOr0, KAKUE U3 HUX MOTrallarTCcA
32 CUET KOHKYPCHOW MacChl BHE OUEPE]U, a KAKHUE — COTJIACHO OYEPEAHOCTH, U
KOHKPETU3UPYA 3Ty OUEPEAHOCTh, 3aKOHOAATEAb MPUHUMAJ BO BHHUMAHUE
paziuuMs B OCHOBAHUAX WX BO3HUKHOBeHUA. Cama mo cebe 04epeaHOCTb
YAOBJICTBOPCHUSI TPEOOBAHWA OTpakaeT WX OOBEKTHBHYIO CHEIUUKY U
MPOAUKTOBAHA HEOOXOAMMOCTHIO OajiaHCa MpaB U 3aKOHHBIX MHTEPECOB Pa3HBIX
KaTEeropuil  KPEeIUTOPOB, TMPU  HATOM  3aKOHOJATE]Ib  MOXKET  BBOJAUTH
pEryJIMPOBAHKE, BJICKYIIEE MPUOPUTETHOE YAOBJIETBOPEHUE TPEOOBAHUN TEX WIH
WHBIX KaTeropuii kpeautopos (mocranoBienuss Kouctutymumonnoro Cyna
Poccuiickoit @enepanmum ot 31 mas 2023 romga Ne 28-11, ot 19 mapra 2024 roaa
Ne T1-ITwm mp.).

B To ke BpeMs 3akoH 0 OAHKPOTCTBE HE COJEPKUT CHELHUATBHBIX MPABUJII
OTHOCUTEJIbHO YJOBJETBOPECHUS TPEOOBAHUN K HECOCTOSATEIBHOMY JOJIKHUKY —

IOPUANYECKOMY JIMIY, BO3HUKHOBEHUE KOTOPBHIX OOYCJIOBJIEHO pa3pelicHUEM
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IPaXJAAHCKOTO UCKA, 3asABJICHHOTO B YrOJIOBHOM Jeje, a MOTOMY JIWIIO,
MOJYyYMBIIEE B CBA3M C OSTHUM TMpaBo TPeOOBAHUSA K TAKOMY JOJIKHUKY,
npuoOpeTaeT BO3MOXKHOCTh €ro YJOBJIETBOPEHHS HAa PaBHbIX C JPYyrUMU
KPEAUTOPAMU OCHOBAHUSAX B COOTBETCTBHM C 3aKOHOM O OAHKPOTCTBE, B TOM
YUCIIC UCXOMS U3 ONpeaeIeHHON UM ouepennoct. ClenoBareyibHO, TpeOOBaHuUS,
3asBJICHHBIE TPAXKJAHCKAUM HMCTIOM WIH YJOBJICTBOPEHHbBIE B MPUTrOBOpPE MpHU
Pa3pelIeHUH TPaKIAHCKOTO HMCKA, HE UMEIOT MPUOPUTETA MEPE] aHATIOTMYHBIMHU
TpeOOBAHUAMM, PA3PEIICHHBIMU B MHOM MOPSAJKE, U HAa HUX PACOPOCTPAHAIOTCA
o0lllKe TMpaBuyia, KOTOPhIE MPEAYCMOTPEHbl 3aKOHOM O OAHKPOTCTBE W B CHUIY
KOTOPbIX TPEOOBAHUS KPEAUTOPOB O BO3MEIICHUU BPEJA, MPUUUMHEHHOTO KU3HU
WKW 3/I0POBbIO, YNOBJIETBOPAIOTCS B MEPBYKD OYEpPEeb, a TPeOOBaHHUS O
BO3MEILICHUU BpEJla, MPUUMHEHHOTO MMYIIECTBY, MOAJIEKAT YIOBJICTBOPEHHUIO B
COCTaBE TPEThEH Ouepen peecTpa TPeOOBAHUN KPEAUTOPOB. DTO, OJHAKO, HE
O3HAUAET, 4TO TPeOOBAHUS, BO3HUKAKOIIME B CBA3U C PACCMOTPEHHUEM
IpakJAAHCKOTO UCKA B YTOJIOBHOM JieJie, MOTYT yAOBJIETBOPATHCA HE HA PABHBIX C
AHAJIOTUYHBIMUA TPEOOBAHUSIMU OCHOBAHUAX, 2 B MHOM MOPSAKE, OTIMYHOM OT
MPOLEAYPhl YAOBIECTBOPECHUSI TPEOOBAHUI KPEAUTOPOB B Jejie 0 OAHKPOTCTBE,
JUlIb N0 TOH MPUYMHE, UTO JIUIIO, 3asBUBIICE B YTOJOBHOM JAEJI€ PaXAaHCKUH
UCK O MPUYHUHEHWUM BpENa, HAMEPEHHO H30€raeT BKJIIOUCHUS BBITCKAIOIIUX W3
3TOTO KWCKa TpeOOBaHWU B peecTp TpeOOBAaHUM KPEIUTOPOB JIMOO MO JPYyrUM
MPUYMHAM HE YYacTBYET B JeJie 0 OaHKPOTCTBE IOPUAUYECKOTO JIMIA, 32 CUET
MMYILECTBA KOTOPOTO MOUIEKUT YIOBICTBOPEHHUIO 3TOT UCK.

3.1. CorynacHo nojoXkeHUsIM a03aleB MATOTO, CEABMOTrO U JAECATOr0 MyHKTA
I crarbu 126 3akoHa O OAHKPOTCTBE C JaThl MPUHATHS ApOUTPAXKHBIM CYJI0M
pEUICHUsT O TPU3HAHWUM JOJDKHUKA OaHKPOTOM M 00 OTKPBITUM KOHKYPCHOTO
MPOU3BOJICTBA: COBEPUICHUE CHACJIOK, CBA3AHHBIX C OTUYKICHUEM HMYIIECTBA
JOJDKHUKA WM BJICKYIIUMX 32 COOOM mepenayy MMyIIecTBA JIOJIKHUKA TPEThbUM
JIMIIaM B MOJIb30BAHUE, JOMYCKAETCA UCKITFOUUTEIBHO B MOPAJKE, YCTAHOBICHHOM
ero rnasod VII «KoHkypcHOe mpOU3BOACTBO»; BCe TPEOOBAHUA KPEIAUTOPOB MO
JEHEKHBIM 00g3aTebcTBAM, 00 ymaTte oO0g3aTeabHBIX IUIATEXKEH, HWHbBIE

HMYIICCTBCHHBIC Tpe6OBaHI/I$I MOI'yT OBITH NpCABABIICHBI TOJIBKO B XOJIC
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KOHKYPCHOT'O MPOU3BOJICTBA; UCTIOJHEHUE 0013aTENILCTB JOJKHUKA, B TOM YUCTIE
M0 UCIMOJIHEHUIO CYACOHBIX AaKTOB, aKTOB MHBIX OPraHOB W JOJMKHOCTHBIX JIMIL,
BBIHECEHHBIX B COOTBETCTBUHU C TPAXKAAHCKUM, YTOJIOBHBIM, MPOLECCYyaTbHbIM
3aKOHOJATEIbCTBOM M 3aKOHOAATENBCTBOM O HAjorax M cOOpax, OCYILECTBIISET
KOHKYPCHBIH yIPaBJAIOIIANA B MOPAJKE U B ClIy4asX, KOTOPbI€ YCTAHOBJICHBI TOM
xe raasoil. [Ipu 3ToM B cuiny ab3aleB BTOPOro, TPEThETO U MIECTOTO MyHKTa 2
cratbu 129 3akoHa 0 GAHKPOTCTBE KOHKYPCHBIM YNpaBisAtONIni 00513aH MTPUHATH
B BEJICHUE MUMYIIECTBO JIOJIKHUKA U TPOBECTU €0 MHBEHTAPU3ALINIO, BKIIFOUUTH B
Enunsiit henepanbHbiii peecTp cBEACHUM 0 0AaHKPOTCTBE CBEACHUS O PE3yIbTaTax
TaKOW WHBEHTApU3AlMKM W TMPUHUMATh MEPbl MO OOECIEUCHUIO COXPAHHOCTH
UMYILECTBA NOKHUKA. 1[I0 CMBICY NPUBEACHHOTO PETYJUPOBAHUA OTKPHITHE
KOHKYPCHOTO TPOMW3BOJICTBA HCKIIIOYAET OECKOHTPOJBHOE M NPOM3BOJIBHOE
OCYILIECTBJICHUE AECHCTBUNA, KOTOPBIC BEYT K YMEHBIIIEHUIO aKTUBOB JOJDKHUKA, a
CJIEIOBATENIBHO, K YIIEMJICHHUIO MPaB KPEAUTOPOB.

OnHnoBpemMeHHO a03an; neAThid nyHkTa 1 crtateu 126 3akoHa o
OQHKPOTCTBE MPEAYCMATPUBAET, UTO C AAThl MPUHATUA apOUTPAXKHBIM CYIAOM
pEUICHUsT O TPU3HAHWUM JOJDKHUKA OaHKPOTOM M 00 OTKPBITUM KOHKYPCHOTO
MPOU3BOJCTBA PAHEE HAJOKEHHBIC apEeCThl HA MUMYIIECTBO JIOJIKHHUKA U HUHbBIC
OTPAHUYCHUS PACTIOPSAKEHUS €r0 UMYILECTBOM CHUMAKOTCS HA OCHOBAaHUU TaKOTO
pElICHMS, a HAJOXKEHUE HOBBIX HE JOMYCKAeTCA. OTUM 00€CHeYUBAECTCA
JOCTH)KEHUE LENW COpPa3sMEPHOrO YAOBJIETBOPEHUS TPEeOOBAHMA KpPEIUTOPOB,
KOTOPO€ B OTCYTCTBHE JAHHOTO MEXAaHU3Ma MO0 Obl ObITh CYIIECTBEHHO
3aTPY/IHEHO WJIM HEBO3MOXXHO, IIOCKOJIbKY apecT, COXPAHEHHbIA WU
HAJIOKEHHBIA MPU HAJIMYUU OTKPBITOTO KOHKYPCHOTO MPOM3BOJACTBA, OYJIET €MY
MPENATCTBOBATh, CJIy’Ka MMYIIIECTBECHHBIM MPUTI3aHUAM TOJIKO TOTO JIMIIA, B
YpUX MHTEPECAX HAJIOKEH, T.€. CIOCOOCTBYS YIOBIETBOPEHHIO TpeOOBaHWMU
KPEAUTOPA B WHAWBUAYAJIBHOM MOPSAKE, YTO PACXOAMUTCSA C MPEAHA3HAUYCHUEM
MHCTUTYTa OaHKPOTCTBA. [IpeycCMOTpEHHBIE KE 3aKOHOIATEJIEM MOPAIOK CHATHUSA
paHee HAJOXEHHBIX APECTOB M  HEJONYCTHUMOCTb  HAJIOKEHUS  HOBBIX
O00YCJIOBJICHBI TEM, YTO Ha MOMEHT BBEJICHUS MPOLEAYypbl OAHKPOTCTBA JaHHAsS

Mepa BBIIOJHHJIA CBOKO (PYHKIHIO, 3aKIIOUAONIyIOCS B OrpaHHYCHHU
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BO3MOKHOCTH JIOJDKHUKA PAcCHOPAAUTHLCS CBOMM MMYIIECTBOM W B €ro
cOepexkeHUM IS mocaenyromied peanuzanuu. I[lpu  sToM  coOmoaeHue
MMYILECTBCHHBIX HMHTEPECOB KPEAUTOPOB HA MPOTINKEHUM BCECH MPOLEAYPHI
OaHKpPOTCTBA o0ecreunBaeTcs Kak HOPMaTHUBHBIMU rapaHTUSIMU,
YCTAHOBJIEHHBIMH 3aKOHOM O OaHKpPOTCTBE, TaK W KOHTPOJEM CO CTOPOHBI
apOUTPaX)KHOTO Cy/1a, PAaCCMAaTPUBAIOMIETO A0 O OAHKPOTCTBE.

Bmecte ¢ Tem, mpeaycmarpuBas CHATHE PAHEE HAJOXKEHHBIX apeCcTOB Ha
MMYILECTBO JOJDKHMKA W HEAOMYCTUMOCTh HAJI0XEHUS HOBBIX, 3aKOH O
OAQHKPOTCTBE HE KOHKPETHU3UPYET, HA KAKUE€ MMEHHO OTPAHUYHUTEIbHBIE MEPHI
pacupoCTpaHAIOTCA TOI0XKEHUs ad3ala AeBAToro nmyHkra 1 ero craten 126.

3.2. B cuny yactu niepsoii cratbu 115 YIIK Poccuiickoit ®eneparun ais
00eCrieueHUs] UCTIOJHECHUS MIPUTrOBOPA B YACTH TPa’KJAHCKOTO MCKA, B3bICKAHUS
mTpada, APYrUX HMYIMIECTBEHHBIX B3BICKAHWUN WM BO3MOKHOW KOH(HCKAITUW
MMYILECTBA CJICAOBATENb C COIIACUs PYKOBOAUTENA CJEACTBEHHOIO OpraHa Wiu
JI0O3HABATENIb C COIJlacud MPOKYypopa BO30YKIAET MEpell CYIOM XOJATallCTBO O
HAJIOKEHUM apecTa Ha HMYILECTBO MOJA03PEBACMOr0o, OOBUHIEMOrO WJIM JIMIL,
HECYIIUX MO 3aKOHY MaTE€pUAIbHYID OTBETCTBEHHOCTh 3a WX JCHUCTBHSA, NpHU
pPELIEHNHU BOIIPOCa O HAJIOKEHHMM apecTa Cyl AOJHKEH yKa3aTb HA KOHKPETHBIE,
(akTHUeCcKre 0OCTOSATETHCTBA, HA OCHOBAHWHM KOTOPBIX OH MPHHSIT pPEIIeHUE, a
TaK)K€ YCTAHOBUTb OTPAHUYCHUS, CBS3AHHBIE C BJIAJCHUEM, MOJIb30BAHUEM H
pacmops>KEHUEM apECTOBAHHBIM MMYIIECTBOM. YacThb TPEThbs TOM K€ CTaTbH
MO3BOJISIET TAKXKE HAJIOKUTh aPECT HA UMYIIECTBO, HAXOIAIIECECA Y JIUI, KOTOPbIE
HE SBJISIIOTCS MO/I03PEBACMbBIMUA, OOBUHIEMBIMH U JIMI[AMH, HECYIIIUMU MO 3aKOHY
MaTepUATbHYIO OTBETCTBEHHOCTh 3a MX JCHCTBUA, €CJIM €CTh JOCTATOYHbIC
OCHOBAHMS MOJlarath, 4YTO OHO MOJIYYEHO B PE3YJbTaTe MPECTYMHBIX NCHCTBUHN
MoA03pEBAEMOro, OOBUHAEMOro JIMOO HKCMHOJIb30BAIOCH WIM MPEAHA3HAYATIOCH
JUIS. UCTOJIb30BAHUS B KAaueCTBE OpyAus, O0OpYIOBAaHUA WJIM MUHOTO CPE/CTBA
COBEPIICHUS  TPECTyIUieHUs Jmbo Uit  (UHAHCHPOBAHWSA  HE3aKOHHOM
JEATENBHOCTH, HA3BAHHOW B JIAHHOW HOPME, pelasi BONMPOC O HAJOKEHUN apecTa,

Cyl, KpOMe Mpouero, JAOHKCH YKa3aTh CPOK, Ha KOTOPBIH OH Hajaraercs, C
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YYETOM YCTAHOBJIEHHOT'O CPOKa MPEABAPUTEILHOTO PACCAEAOBAHUA U BPEMEHH,
HEOOXOAMUMOTO JIJIA NEPEAAaYu YTOJIOBHOTO JIEa B CY/I.

CornmacHo uvactam BTopor u ceapmoit crateu 115 VIIK Poccuiickoit
denepalu  HAJOXKEHHE apecTa HA HMMYIIECTBO COCTOMT B 3amlpeTe,
aJpeCOBAHHOM COOCTBEHHUKY WJIM BJIQJCNIbIly UMYIIECTBA, PACHOPSAKATHCA U B
HEOOXOJAUMBIX CJydasX MOJb30BATHCA WM, a TAKXKE B M3bATUU HMMYIIECTBA U
nepelaue €ro Ha XpaHEHWE, MPU HAJ0KEHUU apecTa Ha JCHEKHbIE CPE/CTBA U
WHBIC LICHHOCTH, HAXOISIINECS HA CUETE, BO BKJIAJIE WM HA XPAHEHUH B OaHKaxX U
MHBIX KPEAUTHBIX OPraHu3alusax, ONepalu no CYETY NPEKPAIAIOTCS MOJHOCTHIO
WM YaCTUYHO B MpeAeiax ACHEKHBIX CPEACTB M UHBIX LIECHHOCTEH, HA KOTOPbIC
HaJIOXKEH apecT. B cBowo ouepenb, YacTh JAeBATas TOW KE€ CTAThHU
MPEyCMaTPUBAET, UTO apPECT, HAJIOKEHHBIH HA MUMYIIECTBO, JIUOO OTACIbHbBIC
OTPAHUYEHUS, KOTOPbHIM OHO TOABEPTrHYTO, OTMEHSIOTCS HAa OCHOBAaHUU
MOCTAHOBJICHUS, OMPEACJICHUS JIMI[A WM OpraHa, B MPOU3BOACTBE KOTOPOTO
HAXOJAUTCS  yroJIOBHOE JI€JI0, KOTrJAa B TNPUMEHEHMH JTAHHOW  MeEphl
MPOLECCYAIbHOTO TPUHYKASCHUS JIMOO OTACJIbHBIX OrPAaHUYCHUN OTNagaeT
HEOOXOAUMOCTh U B CJy4a€ MCTEUEHHS YCTAHOBJICHHOTO CYyJOM CpPOKa apecta
WK OTKAa3a B €ro MPOJJICHUU, apecT Ha OC3HAJUUHbIC JICHEKHBIE CPEJCTBA HA
cyeTax JIMI, HE SBJISIOIIMXCS TOAO3PEBAEMbIMHU, OOBUHACMBIMU W JIUIAMH,
HECYIIUMHU MO 3aKOHY MaTepHaJbHYI0 OTBETCTBEHHOCTh 3a WX JCUCTBUSA,
HAJIOXKEHHBIA U1 00eCrneueHrs UCMOJHEHU MPUTroBOPa B YAaCTH I'PAXAAHCKOTO
MCKA, TaKXe OTMEHSETCA, €CJIM MNPUHAJICKHOCTh apPECTOBAHHBIX CPEACTB
YCTAHOBJIEHA B XOJiI€ MPEABAPUTEIBLHOTO PACCICAOBAaHUS U OTCYTCTBYIOT
MOATBEPKACHHBIE JOKYMEHTAMH CBEIACHHUS OT 3aMHTEPECOBAHHOrO JHUIA O
HAJIMUMM COOpa MO TMOBOJAY WX MPHUHAIIEHKHOCTH JUOO HMX MPUHALICKHOCTH
YCTAHOBJIEHA CYJOM B MOPSAJIKE TPA’KJTAHCKOTO CYIOMPOU3BOJCTBA MO UCKY JIUIIA,
MPU3HAHHOTO MOTEPNEBIIUM WIH I'PAXKIaHCKUM UCTIIOM IO YTOJIOBHOMY JIEITY.

B Iloctanosnennun ot 31 auBaps 2011 roma Ne 1-IT KonctutyimoHHbIH
Cyn Poccuiickoit deaepaiiiu OTMETHI, UTO HAJIOKEHHUE apecTa HA UMYIIECTBO B
paMKax yroJIOBHOTO JI€jia — 3TO Mepa MPOILECCYyaTbHOr0 NPUHYXKIAEHHUS, KOTOpas

MOIKCT IIPUMCHATHCA KaK B HY6J'II/ILIHO-HpaBOBBIX Ooejdax  AaJjisd oOecrieueHus
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BO3MOXXHOW KOH()HCKAIMA WMMYIIECTBA, WMYIIECTBEHHBIX B3BICKAHWUH B BHUJE
MPOIECCYATbHBIX HM3/ICPXKEK WM TmTpada B KAUECTBE MEPHI YTOJOBHOTO
HAKa3aHUs, JJ1 COXPAaHHOCTH HMYIIECTBA, OTHOCSIIEroCcs K BEIIECTBEHHBIM
JI0OKA3aTeJIbCTBAM MO YTOJIOBHOMY JI€Nly, TaK U B LEJAX 3AIIUTHl CYyOBEKTUBHBIX
TPaXIAHCKUX TPAB JIUIl, TOTEPIEBIIMX OT MPECTYIUICHUA (BOTPOC O Cyan0e
apecTa, HAJTOKEHHOTO UMEHHO B 3TUX 1EIAX HA UMYIIECTBO KOPUIUUECKOTO JINIIA,
MPU3HAHHOTO OAHKPOTOM, BXOJWUT B MPEAMET PACCMOTPEHHUS MO HACTOSAIIEMY
neny). OMTHUM W3 CPEACTB, MPEIHA3HAYECHHBIX B YTOJOBHOM CYJOMPOU3BOJICTBE
JUIS 3allUThl TPAB M 3aKOHHBIX WMHTEPECOB MOTEPIEBIINX OT MPECTYIUICHUH,
BBICTYMAET TPaXAAHCKUA HMCK B YrOJIOBHOM J€Ji€ O BO3MEIICHUHM Bpeaa,
MPUUYUHEHHOTO MPECTYIJICHUEM. J[OMyCcKasi BO3MOXHOCTh MPEABABICHUS TaKOTO
UCKa, 00ECTEUeHUsA U PACCMOTPEHUS 3a4BJICHHBIX B HEM TPeOOBAHUM B MOPSAKE
YTOJIOBHOTO CYJOMPOU3BOACTBA, 3aKOHOAATENb, UCXOA U3 CBSA3U MPUUYUHEHHOTO
Bpela C TMPECTYMHBIM JACTHUEM, CTPEeMWICA AOCTHUb Oosiee 3ddekTuBHON
3alUThl  CYOBEKTUBHBIX TPAKIAHCKUX TMPAaB MW CKOpEHIero maocryma K
MPABOCYIHIO.

B naszBanHom Iloctanosnenuun Konctutyuuonnsii Cya Poccubickoi
denepaunu TpUIIEa K BBIBOAY, UTO 4acTh TpeThs ctathu 115 YIIK Poccutickoi
Oenepanym u abd3ail AeBATHIN NMyHKTa |1 cTarhu 126 3akoHa 0 OAHKPOTCTBE B UX
B3aMMOCBS3M HE MOTYT pPacCMaTpUBAThCA KaK JOMYCKAIOIIME B HAPYIICHUE
CIELMATBHOTO TOPAJAKA YJIOBJIETBOPEHUA B XOJI€ KOHKYPCHOI'O MPOU3BOJCTBA
MMYILECTBCHHBIX TPEOOBAHUNA KPEAUTOPOB, YCTAHOBJIEHHOTO 3aKOHOM O
OQHKPOTCTBE, CO3/JaHWE OCOOBIX YCJIIOBUW [Jif 3allUThl TMpaB JIMI, KOTOPHIE,
OyIyul KOHKYPCHBIMH KpPEAUTOpAMH B Jejie O OaHKPOTCTBE JIMIIA, HA Ybe
MMYILECTBO B paMKaxX MPEIBAPUTEIBHOTO PAcCieIOBAHUS MO YrOJIOBHOMY JEITY
HAJIOXKEH apecT, MPU3HAKOTCS TPAKIAHCKUMHU UCTIAMU MO JTAHHOMY YTOJOBHOMY
JIeNy, — HE3aBUCUMO OT (haKTHUECKHX OOCTOSITENILCTB yTOJOBHOTO nena. HMHoe,
kak noauepkuya Koncrutyumonusiii Cyn Poccuibickoi ®eaepanun, o3Havyaio Obl
MOAMEHY YacCTHOMPABOBBIX CMOCOOOB pa3pelIeHHs Cropa 00 UMYIIECTBEHHBIX
npaBax myOJUYHO-TIPABOBBIMU CMIOCOOAMU, CTABAIIMMH OT/ICJIbHBIX KOHKYPCHBIX

KpCAUTOPOB B MNPHBHIICTHPOBAHHOC IIOJOXKCHHC JIMIIb B CHIIY HMX IIPHU3HAHHUA
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Takke CyObEeKTaMu YTOJIOBHOrO cyaompousBoictBa. € yueTtoM  3TOTO
Koncturyunonnsiit Cya Poccuiickoit @enepaiiu npu3Hall yKa3aHHbIC HOPMbI HE
npotuBopevamimmMu Koncturynun Poccuiickonn denepanun, NOCKOJIbKY OHU HE
MPENOoNaraloT HaJ0KEHUS apecTa Ha HMMYIIECTBO JOJKHUKA, B OTHOIICHUU
KOTOPOTO BBEICHA MPOLEAypa KOHKYPCHOTO MPOM3BOACTBA, JIMOO COXPaHEHUS
MOCJI€ BBEJCHUS JAHHOW MPOLEAYPhl PAHEE HAJIOKEHHOTO B PaMKaX yTroJIOBHOTO
CyJONPOU3BOJICTBA apecTa HAa HMYIIECTBO il OOECIEUYEHHS MCIOJIHEHUS
MPUroBOPa B 4YacTU TPAXKIAHCKOTO HCKA B OTHOIIEHWM OTACJIBHBIX JIMIL,
ABJISIOIINXCSA KOHKYPCHBIMU KPEAUTOPAMHU.

Takum  oOpaszom, wu3 lloctanosnenus Kouncturyumonnoro Cyaa
Poccuiickoit ®enepauun ot 31 sauBapsa 2011 roma Ne 1-II BeiTekaeT, urto
MpeaycMOTpeHHOe ad3aieM JeBAThIM TyHkTa 1 ctatbm 126 3akoHa o
OAHKPOTCTBE MPABUJIO, B CUJIy KOTOPOTO CHUMAKOTCS PAHEE HAJIOKCHHBIE apECThI
HAa UMYIIECTBO JIOJDKHUKA W HHBIE OrPAHUYCHUS PACHOPSIKEHUS  €ro
MMYILECTBOM, MTPUMEHUMO U B TE€X CJIyudasX, KOTJIa B YTOJJOBHOM JIE€Jie apeCT ObLII
HAJIOXKEH U1l 00E€CNEYEHUs] UCIIOJIHEHUS PUTOBOPA B YACTH TPAXKJAHCKOTO UCKa
Ha UMYIIECTBO FOPUIMUECKOrO JIMIA, MPU3HAHHOTO OaHKpoTOM. B TO ke Bpewms,
3a/1aBasi KOHCTUTYLIMOHHBIE OPUEHTUPHI JJISI PA3pPEIICHUA, B TOM YUCJIE CylaMHu,
BOMPOCA O BO3MOXKHOCTH HAJ0XXEHUA apecTa Ha HMYIIECTBO JOJKHUKA, B
OTHOIIIEHUH KOTOPOTO BBEACHA MPOIEAypa KOHKYPCHOTO MPOU3BOJACTBA, JUOO O
BO3MOKHOCTH COXPAHEHHS TMOCJIE €€ BBEJICHUS paHEE HAJT0XKEHHOIO B paMKax
YIOJIOBHOTO  CYJOMPOU3BOJACTBA apecta [jd  OOECIECUCHUs HUCMOJHEHUA
MPUTOBOPA B YaCTH TPaXKIAHCKOTO WCKa, HazBaHHOe [loctanoBrienne (C yueTom
mpeaMeTa PacCMOTPECHHUS MO COOTBETCTBYIONIEMY J€dy) HE 3aTpardBaio
HEMOCPEICTBEHHO BOMPOCAa O TOM, B KAaKOM MOPSAJKE JOJIKHO OCYIIECTBIATHCS
CHATHE TAKOTO apecTa W KAaKHE 3aKOHOJATEJIbHbIE MEXAHW3Mbl JOJXKHbI OBITh
3a€UCTBOBAHBI IS OTOrO.

3.3. Ilpu perynupoBaHuu OOIIECTBECHHbIX OTHOIICHUNH 3aKOHOAATEIND,
corjiacHo mnpaBoBbiM no3unusaM  KoncturyuuonHoro Cyaa Pocculickoi
denepanuu, CBSI3aH NPUHIMIIAMH PAaBEHCTBA, CIPABEAJIUBOCTU U COPA3MEPHOCTH,

U3 YEeTO  BBITEKAIOT TpeboBaHua  (OpPMaATbHOW  OMPEACICHHOCTH W
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HEMPOTUBOPEUMBOCTH TMPABOBOTO PETYJIHUPOBAHUA, B3aUMHOW COTJIaCOBAHHOCTHU
MPEeAMETHO  CBSA3AHHBIX  MEXJAy COOOM  HOPM  pa3HOM  OTpaclieBOM
MPUHAMJICIKHOCTH, a TaKKe TPeOOBaHUA aICKBATHOCTH, Pa3yMHOM J10CTaTOUHOCTH
U TPONOPUUMOHAIBHOCTH HCMHOJIb3YEMbIX MPABOBBIX CPEACTB. BBoaumbii
3aKOHOJATENIeM TMOPAJOK PeaJM3allMi TOr0 WM HMHOrO MpaBa, OCOOEHHO B
nyOJIMYHO-TIPAaBOBON cdepe, MODKEH CO3/aBaTh YCIOBHS IS JOCTHIKCHUS
BBIPAJKEHHBIX B 3TOM MPaBe COLMAJbHBIX LI€JIEH W HHTEPECOB, 00ECIEYMBATH
JIMIY BO3MOXXHOCTb COOTHOCHTH C HOPMATHBHO YCTAHOBJICHHBIMHU MpaBUIAMHU
CBOC TMOBEACHUE, MPEABUAETh B PA3yMHOW CTENEHU TMOCIEACTBHUSA, KOTOPHIE
MOKET TOBJ€Ub TO WM WHOE €ro neicteue. HampoTuB, HEONMpPEneNeHHOCTb,
PaccorjaacoBaHHOCTh MPABOBOTO PETYJUPOBAHUA CIYXKAT MNPEANOCHUIKON 4
MPOU3BOJIA U MOTYT MPUBOAUTH K HAPYLICHUIO HE TOJIBKO MPUHIUIIOB PABEHCTBA
U BEPXOBEHCTBA 3aKOHA, HO W TapaHTUM rOCyJapCTBEHHOMN, BKIIIOUAsA CY/IEOHYIO,
3alllUThl MPAaB W 3aKOHHBIX MHTEPECOB rpaxkaaH. Korjga e HECOriacOBaHHOCTD,
HEMOJIHOTA, TPOOEIbHOCTh MPAaBOBOTO PETYJIMPOBAHUS BEAYT K KOJUIU3UU HOPM U
CTOJIKHOBEHUIO PEAJIM3YEMbIX Ha UX OCHOBE KOHCTUTYLIMOHHBIX MPaB, BOMPOC 00
YCTPAHEHUU TAKOTO MPOTHUBOPEUYUSA MPUOOPETAET KOHCTUTYLHUOHHBIM acleKkT, a
3HAYUT, OTHOcHUTCS K komretreHuun KonctutyuuonHoro Cyna Pocculickoi
®eneparmu (Iloctanosnenune ot 13 mas 2014 roga Ne 14-11 u ap.).

Mexay Tem YToa0BHO-MpoLEecCyallbHbIN KOoJeKC Poccuiickoit denepanun
(BKmrouasi ctateio 115) HE OTHOCHT pereHrne apOUTPaKHOTO CyJa O MTPU3HAHUHT
IOPUANYECKOTO Julla OAHKPOTOM K YUCJY OCHOBAHUM Il CHATHS apecTa Ha €ro
MMYILECTBO, KOTOPBIM HAJOKEH [jid 00EClNeueHUus HWCMOJHEHUA MPUTrOBOpa B
YACTH IPAXKJIAHCKOTO MCKA, — CHATHE TaKOTO apecTa JOMYCKAaeTCA B Cydae, Koraa
B HEM OTNAJIaeT HEOOXOAUMOCTh. PaBHBIM 00pa3oM 3akoH 0 OAHKPOTCTBE XOTA U
COJCPKUT HOPMY, COTJIACHO KOTOPOU ¢ JaThl MPUHATHS PEIICHUSA O MPU3HAHUU
JOJDKHUKA OAHKPOTOM CHUMAKOTCS PAHEE HAJIOKEHHBIC apecThl HAa HUMYIIECTBO
AOomxHUKA (ab3am aeBATHIM myHKTa | ctatbu 126), BMECTe ¢ TeM HE MO3BOJIAET
OJIHO3HAUHO OMPEACINTh MOPAAOK CHATHUS apecTa, HAJOXKEHHOTO B YTOJIOBHOM
JieJe, IPUTOM YTO €r0 COXPAaHEHHE, OUEBUAHO, MOXKET CYIIECTBECHHO 3aTPYIHUTh,

4 HHOrga M nmoJHOCTbIO HCKIIOUHNTH HAMICIKAINCC YAOBJICTBOPCHHUC Tpe6OBaHHﬁ
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KPEAUTOPOB B Jesie 0 OAHKPOTCTBE, OCOOEHHO KOTa apeCTOBAHO AOPOTrOCTOSIIEE
HMYIIECTBO. ABTOMAaTHYECKOE kK€ — OOYCIOBIICHHOEC OJHHUM JIHIIb (haKTOM
MPUHATUSA apOUTPAKHBIM CYJIOM PEMICHUS O MPU3HAHUM JTOJKHUKA OAHKPOTOM —
CHATHE apecTa, HAJIOXKEHHOTO B YTrOJOBHOM Jej€, MO CyTH, O3HA4ajio Obl
HEJIOMYCTUMOE OTPULIAHUE 3HAUEHUS PEIICHUM 00 apecTe, MPUHATHIX B MOPAIKE
YIOJIOBHOTO  CYJONPOU3BOJACTBA, TMPUTOM UYTO HA AapOUTPaXKHBIE CYJbI,
MOJTHOMOYHBIE pacCcMaTPUBaTh Jieja 0 0aHKpOoTCcTBE (MyHKT 1 ctathu 6 3akoHa O
OaHKPOTCTBE), HE BO3JI0KECHA W HE MOXKET OBITh BO3JI0KeHA (DYHKIIHS pa3pemiaTh
BOIMPOC O COXPAHCHUU WM CHATHHM ApECTa, HAJIOKEHHOTO B YrOJOBHOM JEJI€ Ha
MMYIIECTBO IOPUANYECKOTO JIUIA, MPU3HAHHOTO OAHKPOTOM.

[TonHoe WCKIIOYEHHE BO3MOXHOCTH CHATh apPEeCT, HAJOXKCHHBIN IS
00eCreueHUs] UCTIOJIHEHUSI MTPUTOBOPA B YACTH TPAKJAHCKOTO MCKa, BEIO OBl K
TOMY, YTO MPUOPUTETHOE YJOBJICTBOPEHUE MOydaiu Obl UMYIIECTBEHHBIC IO
CBOCH mpupojie TpeOOBAaHUSA TPAXKIAHCKUX HMCTIOB, HE YYACTBYIOIIUX B JEJ€ O
OQHKPOTCTBE JIMIIA, 32 CYET MMYIIECTBA KOTOPOIro MOICKAT YAOBIECTBOPECHUIO
3tu TpeboBanus. K ToMy ke coxpaHEHHE apecTa, HAJIOKEHHOTO B YTOJOBHOM
Jiei€, BO MHOTHX CJIy4asaX — OCOOCHHO €CJIM MPOU3BOJCTBO MO YrOJOBHOMY JIENTy
MPUOCTAHOBJIEHO — CIIOCOOHO BOCHPEMATCTBOBATh KOHKYPCHOMY MPOU3BOACTBY,
MOCKOJIBKY 3a4aCTyI0 apECTOBAHHOE UMYILECTBO JOJIKHUKA SIBJIIETCA OCHOBHBIM
WJIM €IMHCTBEHHBIM, 32 CUET KOTOPOTO0 MOTYT OBITh YJOBJIETBOPEHBI TPEOOBAHUS
KpeAUuTOPOB. BBUAY AIUTEILHOCTH CPOKOB PACCIEAOBAHUS MO YTOJOBHOMY JICNy
HAJIMUME TaKOTO OOCTOATENILCTBA MOKET 3HAUUTENIBHO 3aTATUBATh PACCMOTPEHUE
Jena 0 OAHKPOTCTBE B YCJIOBHUSAX, KOTJA B CHJIY MPSAMOr0O YKa3aHus 3aKoHa O
OAQHKPOTCTBE KOHKYPCHOE MPOU3BOJICTBO BBOJUTCS HA CPOK JO LIECTH MECALICB U
MOKET MPOJJIEBAThCA MO XOJAATANCTBY JIMIIA, YYACTBYIOIIEro B Jeje, He OoJsee
YeM Ha MIeCTh MecsAIeB (MyHKT 2 ctaTtbu 124). Tem caMbIM CO3JaI0TCS MPETpaabl
JUISL JOCTMIKCHMSL PACMpeCIISIONnIero PaBeHCTBA MPU  OMPECJICHUU pa3Mepa
YACTH KOHKYPCHOUW MaccChl, MPUUUTAIOIICHCSA KpeAUTOpaM, KOTOPhIE B paMKax
OQHKPOTHBIX MPOLEAYP JUIIAOTCA BO3MOXKHOCTU MPETEHA0BATh HA TMOJIYYEHHUE
CPEACTB, BBIPYUYEHHBIX OT peaIM3allid apPeCTOBAHHOTO B YrOJIOBHOM JEje

HMYIICCTBA, IMPUTOM YTO K YHCIY TAKHX KPCAUTOPOB MOI'YT OTHOCHTBCA KaK
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JUIA, JKA3HU WIH 3I0POBBI0 KOTOPHIX OBUT TPWYMHEH Bpen (B KAueCTBE
KPEIMTOPOB TIEPBOI OUepe/in), TAaK M MHBIC CYOBEKTHI, YbM TPESOOBAHUA MO IJICKAT
YIOBJIETBOPECHUIO 332 CUET KOHKYPCHON MAcChi, B TOM UYKCJIE B COCTaBE TEKYIIHUX
IJIATEXKEN.

Bwmecte ¢ TeM cHATHE apecTa, HAJIOKEHHOTO B MHTEpPEcaxX MOTEPIEBIIUX OT
MPECTYIJICHUS,, MOXKET CEPbE3HO 3aTPYAHUTh, 4 TPU ONPEJCICHHBIX YCIOBHUAX U
BOBCE UCKJIIOUHUTH MOJHOIIEHHOE BO3MEIICHUE MPUUYMHEHHOTO UM BpPEJAa, 4TO — B
OTCYTCTBHE JOMOJIHUTEIbHBIX TapaHTUM WX MOpaB — HE MO3BOJSAET JOOUTHCSA
MaKCUMaJIbHO BO3MOXKHOW KOMIIEHCAI[MU TAKOTO BPEJa U TEM CaMbIM, KaK yKa3aj
Koncturynmonnsiii Cyn Poccutickoit denepanmm, obdecreunts 3PEeKTHBHYIO
3alUTy AOCTOMHCTBA JIMYHOCTH KaK KOHCTUTYLUHMOHHO 3HAUMMON LIEHHOCTH
(ITocranosnenue ot 29 mas 2025 roma Ne 24-I1 m nap.). Ilpm »TOM B
3aKOHOJATEJIbCTBE O OAHKPOTCTBE OTCYTCTBYIOT TMOJIOXKEHHUS, TO3BOJISAIOIIUE
Y4ECTh — B KOHTEKCTE OUEPEHOCTH YJOBJICTBOPEHUA TPEOOBAHUN KPEAUTOPOB —
TO 00OCTOSAITENIBCTBO, YTO B MHTEPECAX TOrO WJIM MHOTO KPEAUTOPA, MPU3HAHHOTO
TaKK€ MOTEPHEBIINM B YTOJIOBHOM JI€JI€ U 3aABUBILETO IPAXKIAHCKUI UCK, CYJI0OM
HAJIOXKEH apecT Ha MMYILNECTBO A0JKHUKA. [lo cMmbiciy 3akoHa 0 OAHKPOTCTBE
COOTBETCTBYIOIINE TPeOOBAHUA K MOJDKHUKY — B 3aBUCUMOCTH OT TOrO, 4YTO
MOCITY>KHAJI0 OCHOBAHUEM JJISI UX BOSHUKHOBEHUS (MPUUYWHECHHE BPE/a KU3HU WA
3I0POBBIO, HEBHITIIATA 3aPaO0OTHOM TIATHI TUOO UMYIIECTBCHHBIA BPEA), — MOTYT
MOMacTh Kak B MEPBYIO WM BTOPYIO, TaK U B TPEThIO ouepenb TPeOOBaHUH
kpenutopos (crarbu 135, 136 u 137). [lockonbky ke TpeOOBaHUA KPEIUTOPOB
KaXJA0M  oyepeau  YAOBJIETBOPAIOTCS  MOCHAE  TMOJHOTO  yAOBJIETBOPCHUS
TpeOOBaHWH KPEAUTOPOB NPEABIAYINeH ouepenn (myHKT 2 ctatbu 142 3akoHa o
OaHKPOTCTBE), CHATHE apecTa, HAJOKCHHOTO B paMKaX YTOJOBHOTO Jeia s
o0eCrieUeHUs] UCMOJIHCHUS TMPUroBOpa B 4YaCTH TPaXIJAHCKOrO KCKA Ha
MMYILECTBO IOPUIMUECKOTO JIMIA, TPU3HAHHOTO OAHKPOTOM, MOXKET B MPUHIIUIIC
UCKJIIOUNTh JJI JIMIA, B YbMX MHTEPECAX HAKJIAJBIBAJICS apeCT, BO3MOXKHOCTb
MOJYYUTh BO3MEIIEHHUE BpEAa, MPUUMHEHHOTO €My MPECTYMJICHUEM, OCOOCHHO

€Cii ero TpeboBaHus OyAyT pacmosiaraThCs B TPEThEH OUepean.
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CrnenoBaTebHO, B CHCTEME JACHCTBYIOIIETO0 HOPMATUBHOTO PETYJIMPOBAHUS
HE TPEAYyCMOTPEHBl HU MATEPHUAIbHO-IIPABOBBIC, HU MPOLIECCYAIbHO-PABOBbHIC
NpeAnucaHnsa, KOTopele oOecreunBaniu Obl  JODKHOE — OCHOBAaHHOE Ha
TpeOOBAHUAX PABEHCTBA WM CHPABEIJIMBOCTH, a TAKXKE HAa COOTBETCTBYIOIIHUX
OTPACJIEBBIX MPUHIMUIIAX — COIJAaCOBAHWE HOPM YTOJOBHO-IPOLIECCYATBHOr O
3aKOHOJATENIbCTBA W 3aKOHOJATEIBCTBA O OAaHKPOTCTBE MPUMEHHUTENIBHO K
BONPOCY O CHATHUM apecTa, HAJ0XEHHOrO B paMKax YrOJOBHOIO Jena uis
o0eCrieUeHUs] UCMOJIHCHUS TMPUroBOpa B 4YaCTH TPaXIJAHCKOrO KCKA Ha
MMYILECTBO IOPUAMYECKOTO JMIA, MPU3HAHHOTO OaHkpoToM. TeM cambIM
JIOMYCKAEeTCA COXPAHEHUE TAaKOr0 apecTa W B Cllyyae NPU3HAHUSA COOCTBEHHHMKA
ApeCTOBAHHOIO0 UMYIINECTBA OAHKPOTOM, 4YTO, MO CYTH, O3HAYAET MOJAMEHY
YACTHOMPABOBBIX CHOCOOOB pa3pelieHuss crnopa 00 MMYIIECTBEHHBIX MpaBax
NyOJMYHO-TIPABOBBIMU ~ CMOCOOAMM, CTaBAIIUMHU  OTJAEIbHBIX KOHKYPCHBIX
KPEAUTOPOB — TMOTEPNEBIIMX MO YrOJOBHOMY JEly B MNPUBWICTUPOBAHHOE
MOJOKEHWE JIMIIb B CWIY WX TpPU3HAHHUSA CyOBEKTaMHU  YTrOJIOBHOTO
Cy/JIONPOU3BOJICTBA, TOTJa KAaK HAa HEAOMYCTUMOCTh MMOJ0OHONH MOJAMEHBI
Koncturyunonnsiit Cyn Poccuiickoit @enepannn ykazan B llocTaHOBIEHUH OT
31 anBaps 2011 roga Ne 1-I1.

CornacHo HeoaHOKpaTHO BbipaxkeHHOW KoHctutyinmonusiMm  Cyaom
Poccuiickoit ®enepanuu MpaBoBOW MO3UIMHU, B CY/ACOHOU MPAKTUKE AOJKHO
00eCneurnBaThCS KOHCTUTYLIMOHHOE HCTOJIKOBAHUE MOMJICKAIINX MTPUMEHEHUIO
HOpM (TrocTanoBjeHus ot 23 despana 1999 roma Ne 4-T1, ot 28 mapta 2000 roga
No 5-T1, ot 23 suBaps 2007 roga Ne 1-I1 u ap.). HecmoTps Ha TO 4TO MEeXaHW3M
JNEHCTBUA 3aKOHA JOJKEH ObITh MOHATEH CyOBhEKTaM MPABOOTHOIICHUN MPEKIEC
BCETO U3 COJACPX AHHUS KOHKPETHOW HOPMBI WM CHUCTEMbl HAXOASANIUXCA BO
B3aMMOCBSI3M HOPM, HE MCKJIIOYAKOTCA CJIydad, Korga HeoOXoaumas CTeneHb
OMPEACTICHHOCTH MPABOBOTO PETYJUPOBAHUS MOXKET OBITh JOCTUTHYTA IMYyTEM
BBIABJICHUS 00Jiee CJIOKHOM B3aMMOCBS3M MPABOBBIX MPEANUCAHKUHN, B TOM UYHUCIIE
c mnomoibio gaBaeMmbix BepxoBHsiM Cynom Poccuiickoit  ®enepaiuu
pa3biACHEHWH MO BompocaMm cyacOHOW mpakTuku (craths 126 Konctutymuwm

Poccmiickoit ~ deneparuu),  1EAbI0  KOTOPBIX  SABISIETCS  yCTpPaHEHWE
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HEOMPEACIICHHOCTH  HOPMBl ~ TNPUMEHWUTEIRHO K  KOHKPETHOW  cdepe
OOIIECTBCHHBIX OTHOILICHUH.

Mexay TeM JeHCTByIOIEe 3aKOHOMATEHCTBO (KAaK TOJOKEHUS, YbS
KOHCTUTYLIMOHHOCTh MOCTABJICHA 3aABUTEIEM MO COMHEHHE, TaK U HAXOAAIIUECA
C HUMH B CHUCTEMHON CBS3WM HOPMATUBHBIE TIPEANHUCAHUS) HE TOJIBKO HE
MpPeayCMaTPUBAET OJHO3HAYHOTO MOpsAKa (KOTOPHIH TpH HEOOXOTUMOCTH MOT
OBITh YTOUHEH W KOHKPETU3UPOBAH CYeOHOM MPAKTUKON) pa3perieHus: BOMpoca o
HAJIO)KCHUM apecTa Ha HMMYIIECTBO IOPUAMYECKOTO JIMIA, MPU3HAHHOTO
OQHKPOTOM, WJIM O €ro COXPaHEHWHU, HO M, B CYIIHOCTH, YCTaHABJIHUBAECT
B3aMMOUCKIIFOUAIOIIIEE PETyJIMPOBaHUE MO JAaHHOMY Bompocy. Tem cambiM
MOPOKJIAETCS BO3MOXKHOCTh a0COIIOTU3ALMM 3HAUCHUS JIMOO HAJIOKEHHOTO B
YTOJIOBHOM JIeJie apecTa (4eM, MO CYIIECTBY, TOJHOCTHIO OTPHUIAIOTCS WHTEPECH
KPEIUTOPOB, CPEAU KOTOPbIX MOTYT OBITh W TpaXJAaHE, YbUM KU3HU WU
3I0POBBIO TIPUYMHEH Bpen), MO0 TpeOOBaHUSA O MAKCHMAJIbHOM HANOJHEHUW
KOHKYPCHOM MAacChl, KOTOPO€ JOCTUTAETCA B TOM YMCJIE MYyTEM CHATHUS TAKOTO
apecta (9T0 (PAKTHUECKHM MOXKET TOJHOCTHIO HCKITIOUUTh BO3MOXHOCTH
BOCCTAQHOBJICHHUSI TPaB MOTEPIEBIIET0 MYTEM YJIOBJIECTBOPEHUS TPAXKIAHCKOTO
WCKa, YeMY M3HAYATBHO JOJIKHO OBLTIO CITYKHTh HAJIOKEHHUE apecTa).

U3 3tOro crneayer, 4To MOJIOKEHUS YTOJOBHO-TIPOLIECCYATBHOTO KOJEKCa
Poccuiickoit ®enepaii U 3akoHa O OAHKPOTCTBE, ABJISAIOIMIMECS MPEAMETOM
paccmotpenns  Konctutynmonnoro Cyma  Poccmiickoit  ®@enepanuu 1o
HACTOSIIEMY JIeJly, COJEpKAaT NPOTHBOPEYMBOEC W  B3aMMOMCKITIOYAIOIIEE
pPEryJUPOBAHUE OTHOCHUTENIBHO CHATHUA apecTa, HAJ0XEHHOTO0 B  paMKax
YIOJOBHOTO Jena it  OOEClEeueHHMs WCIOJHCHUS MPUTrOBOpPa B  YaCTH
rPOKJAHCKOTO HWCKa HAa MMYIIECTBO HOPUAMYECKOrO JIMIA, MPU3HAHHOTO
OQHKpPOTOM, W, HE MpeaycMaTpuBas HEOOXOJUMOr0 HOPMATUBHOTO MEXaHU3Ma
CHATHS TAKOTO apecTa, HE o0ecrneurBaroT OAJIAaHC NPaB U 3aKOHHBIX MHTEPECOB
JIULI, YYaCTBYIOIIMX B JieJie 0 OAHKPOTCTBE, C OJHOM CTOPOHBI, U JIMII, B HHTEpECcaX
KOTOPBIX B paMKaxX YroJIOBHOTO JeJia HaJIOXKEH apecT, — ¢ APYroi, a MOTOMY He
cootBeTcTBYIOT KoHctutymu Poccuiickoii denepaunu, ee cratbam 8 (4actp 2),

17 (uacte 3), 19 (wacte 1), 35 (wactm 1 u 2), 46 (wacts 1), 52 u 75"
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denepanbHOMY 3aKOHOAATENIO HAJJICKUT — UCXO0A U3 TpeOoBanuit KoHcTuTy1IMuK
Poccuiickoiit ®denepanyn v ¢ ydetoM Hacrtosmero [locTaHOBICHUA — NPUHATH
MEpBl MO YCTPAHEHWIO MAHHOTO naedeKkTa, WMes B BUAY, YTO TIOJIOKCHHS Kak
YronopHo-miporieccyanbHOro Kojaekca Poccuiickoit denepanyu, Tak U 3aKOHA O
OQHKPOTCTBE HYXKIAOTCA B JOMOJHUTEIbHOW KOHKPETH3allMM B YacTW MOPAJKa
CHATHUS TaKOro apecta M B 4YacTU JCHCTBEHHOrO CyJeOHOr0 KOHTPOJI,
00€CeUnBAIOIIECTO COOMOACHUE UMYIIECTBEHHBIX MHTEPECOB BCEX KPEIUTOPOB
JOJIKHUKA, B TOM YHUCJIE JIULI, KOTOPBIM MPECTYIUICHUEM MPUUUHEH BPE/I.

[Tpu BHECEHUHU BBITEKAIOIKUX U3 HacTosAIero [locTaHOBIEHUA U3MEHEHU T B
3aKOHOMATENIPHOE peryjimpoBanue (denepaabHOMY 3aKOHOMATETI0 HAJICKHUT
yuUuTHIBaTh, 4TO chopmynmupoBanabie Kouctutymumonueim Cymom Poccumiickoi
denepauu TPABOBbIE MO3UIMM W BHIBOJB B MNPUHIUNUAIBHOM ILIAHE
MPUMEHUMBI U K TPOLEAYype OAHKPOTCTBA T'pakJAaHWHA, AJisi KOTOPOW 3aKOH O
OQHKPOTCTBE TAKXKE MPEAYCMATPUBAET, UTO C JIaThl BBIHECEHUS ApOUTPAKHBIM
CyJIOM ONpPEACICHHUS O MPU3HAHUU OOOCHOBAHHBIM 3aSBJCHUS O MPU3HAHUU
rpakJiaHvHa OAHKPOTOM W BBEACHUM PECTPYKTYPHU3AIMU €r0 JIOJATOB CHUMAIOTCS
paHee HAJ0KEHHbIC apECThl HA MMYILECTBO TPaKJAaHWHA U HWHBIC OTPAHUYCHUA
pacmops>KeHUA €ro MMYIIECTBOM, TaKHE apecTbl U OTPAHUUYCHUS MOTYT OBbITh
HAJIOXKEHbI TOJILKO B MPOLIECCE MO ey O OaHKPOTCTBE Tpa)kJAaHWHA, C JAThl
MPU3HAHUS TPaKJaHWHA OAHKPOTOM CHUMAIOTCSl paHEE HAJIOKEHHBIE apeCThl Ha
€ro UMYIIECTBO U WHBIC OTPAHUYCHUS PACHOPSHKCHHUS €ro MMyIecTBoM (ab3ary
msrTht myHkTa 2 cratey 213" 1 aG3aw yeTBepThIit MyHKTA 5 CTATHH 21325).

4. Illrpa¢ — ommH W3 BUAOB YTOJIOBHOTO HAKa3aHWA, OH MOXKET
MPUMEHATHCA B KAueCTBE KAaK OCHOBHOTO, TaK W JOMOJHHUTEIBHOrO BHUJA
HAKa3aHUS Ha OCHOBAHUHW MPUTOBOPA TOJBKO K JIUILY, TPU3HAHHOMY BUHOBHBIM B
COBEPIIICHUH TPECTYIUICHUS (YacTh mepsas cratbu 43, MyHKT «a» cratbd 44 u
gacTh BTOpas crateu 45 YK Poccwmiickoit ®denepanmm), T.€. OH HEPaA3PHIBHO
CBSI3aH C JIMUHOCTHIO BUHOBHOTO U HE MOXET BO3J1araTbCs Ha APYrux Juil. Takon
mTpad MPEeaCTaBIIeT COOOM JAEHEKHOE B3BICKAHWE, Ha3HAYAeMOe B TIpenenax,
MPETYCMOTPEHHBIX YTOJIOBHBIM 3aKOHOM, MPUYEM B KAUECTBE JTOMOJTHUTEIBHOTO

BUIOAa HAKa3aHHWA OH MOXKCT HA3HAYATHBCA TOJIBKO B CJIy4UaAaAX, MPCAYCMOTPCHHLBIX
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crathaMu OCOOCHHOW YacTH YrOJIOBHOTO 3aKOHA (WacTH TiepBas W UYeTBEpTas
crate 46 YK Poccumiickoit ®denepanun). Ecnu mrpad HazHaueH B KayecTBe
OCHOBHOT'O HaKa3aHWs, TO, MO OOLIEMY MPaBUILY, B CIy4ae 3JIOCTHOTO YKJIOHCHUS
OT €ro yIJlaTbl OH MOXET ObITh 3aMEHEH JApPYruM, 00Jie€ CTPOTUM BHUAOM
HAKa3aHUS, B OTHOLIEHUM OCYXJIECHHOTO, 3JI0CTHO YKJIOHSIOIIETOoCs OT YIUIAThl
mTpada, HA3HAUCHHOTO B KAYE€CTBE JOMOJHUTEIBHOTO HaKa3aHWs, CyacOHBIN
MPUCTAB-UCTIOHATENIb TIPOU3BOAUT B3bICKaHWE ImmTpada B MPUHYAUTEIHHOM
nopsiake (dacth nsatas crtateu 46 YK Poccuiickoit deneparnu, yact BTopas u
tpetha ctathl 32 YUK Poccmiickoii ®eneparum). B cyneOno#t mpaktmke
YKIIOHEHWE OT YyImiatel mmTpada TPU3HACTCSA 3JIOCTHBIM TIPH  OTCYTCTBUH
YBaXWTEIIFHOW MPUUYMHBI HEYIJIaThl B TeueHune 60 muei (0e3 paccpouku), a cam
mo cebe (akT OTCYTCTBHA y OCYXKIASCHHOTO JACHEKHBIX CPEJACTB HE MOXKET
MPU3HABATHCS YBAXKUTEIbHOW MPUYMHONW TS HEyTUIaThl mTpada B CPOK (IMyHKT
5.1 nmocranoBnenus [lnenyma Bepxosrnoro Cyna Poccutickoit @enepaiuu ot 20
nekabps 2011 roma Ne 21 «O npakTuke MPUMEHEHHS CyJaMU 3aKOHOAATEIbCTBA
00 HMCHOJIHCHWH TPUTOBOPA»), HE OTHOCHUTCS K YBAXKHUTEIbHBIM MPUUMHAM H
MPU3HAHUE JINIA OAHKPOTOM.

YTO0/IOBHO-UCTIOJHUTEAbHBIA 3aKOH HE 3aKpeIUIsieT TaKoro OCHOBAaHUS
OKOHYAHUA WJIH TMPEKPAILICHUS HUCHOJHUTEIBHOTO MPOU3BOJACTBA MO B3bICKAHUIO
mTpada, HA3HAUEHHOTO OCYXJICHHOMY TPHUTOBOPOM CYJa B KaueCTBE OCHOBHOTO
HAKa3aHUs, KaK MPU3HAHUE 3TOr0 OCYKICHHOrO OaHKPOTOM B COOTBETCTBUH C
3aKOHOJATENhCTBOM O OankporcTBe (Ompeneneane Koncrutymmonnoro Cyna
Poccutickoit @eneparmmu ot 13 mapra 2018 roma Ne 578-0). Ilo cmbicimy 3ToM
MO3UIMK OAHKPOTCTBO (PU3MUECKOTO JIMIA HE MPEKPAIAET YTrOJOBHO-TIPABOBHIE 1
YTOJIOBHO-UCIIOJTHUTEIbHBIE OTHOIIEHUA W HE OCBOOOXKAAET OCYXKICHHOTO OT
O00SI3aHHOCTH ~ TIPETEPNETh  YroJOBHOE  HAaKa3aHWE, YTO COorjacyerca ¢
HEOOXOJUMOCTBIO JIOCTHKEHHUS 1I€JIeH YrOJOBHOTO HAKa3aHWsA, COCTOSAIIUX B
BOCCTAHOBJICHUM COLUAJIBHOW CIPABEIJIMBOCTH, B UCITPABJICHUM OCYXXICHHOTO U B
peaynpekIeHnn HOBBIX mpectytuieHnit (ctatbs 43 YK Poccwmiickoit deneparnn),

4 TAKXKC ¢ IIPHUHIHUIIOM HCOTBPATUMOCTH OTBCTCTBCHHOCTH.
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Baeickanue mrpada, HA3HAUCHHOTO B KAQUECTBE HAKA3aHUSA 3a COBEPIIICHHE
MPECTYIJICHUSA, OCYIIECTBIISACTCA B COOTBETCTBMM coO crtarbedd 103 3akona 00
HCITOJTHATETFHOM TPOW3BOJICTBE, TIOJIOKEHUS KOTOPOH (B YaCTHOCTH, €€ JacTu 14
u 15, periaMeHTUPYIOIIUE Clyyan MPEKPAICHUS U OKOHUYAHUSA UCTIOTHUTEIbHOTO
MMPOU3BOJICTBA O B3BICKAHWMW mTpada 3a MPECTYIUICHUE) B UKCIE OCHOBAHWUN s
TaKUX MPEKPAIICHUS W OKOHUAHUS HMCHOJHUTEIBHOTO MPOW3BOJICTBA MPU3HAHUE
rpakJaHnuHa 0aHKpOTOM He Ha3biBarOoT. OAHAKO ad3all mAThINA cTaThu 2 3aKOHA O
OAHKPOTCTBE OTHOCHUT YCTAHOBJICHHBIC YTOJIOBHBIM 3aKOHOIATEILCTBOM TTPadbl K
yucay oOS3aTeNbHbIX IJIATEKEH, HECMOCOOHOCTh HMCHOJHUTh OO0A3aHHOCThH MO
yIUlaTe€ KOTOPBIX TAKKE YUUTHIBACTCSA I 1ieJiel OaHKPOTCTBA, KPOME TOro,
coriacHo a03aiy jaecsAtoMy myHKTa 1 ero crateu 126 ucnonaHeHHe 00s3aTeNbCTB
JOJKHUKA, B TOM YHCJIC TI0 UCIIOJIHEHUIO CYJIEOHBIX aKTOB, aKTOB MHBIX OPraHOB,
JOJIKHOCTHBIX JIMI], BBIHECEHHBIX B COOTBETCTBHUU C TPAKJAHCKUM, YTOJIOBHBIM,
MPOLIECCYaAJIbHBIM 3aKOHOAATENHCTBOM M 3aKOHOAATEILCTBOM O HAJIOrax u cOopax,
OCYIIECTBIISIETCS KOHKYPCHBIM YIpaBysomuM. KoppecnoHaupyer 3ToMy U MyHKT
7 wactu 1 cratem 47 3akoHa 00 UCIOJHUTEILHOM MPOU3BOACTBE, B CHITY KOTOPOTO
UCIIOTHUTEIRHOE MPOU3BOJCTBO OKAHUMBACTCS B Cllyyae MPU3HAHUA JOJIKHHUKA
OQHKPOTOM W HAMpaBJICHUS HCHOJHUTEIBHOTO JOKYMEHTAa apOUTPaKHOMY
YOPaBJIAOIIEMY, 32 UCKIIOUCHUEM HUCIOIHUTEIbHBIX JOKYMEHTOB, YKA3aHHbBIX B
uactu 4 ero crarsy 69' u uactu 4 ero crarsu 96.

CnenoBarenbHO, B Ciydae OaHKpPOTCTBA JOJKHUKA JEHCTBYIOIIEE
3aKOHOJIATEIHCTBO JOMYCKAET JIBa BapUaHTa B3bICKaHUsA IITpada, Ha3HAYEHHOTO B
KQueCTBE JOMOJHUTEIBHOTO HAKA3aHUS 32 COBEPILICHUE MPECTYIUICHUS: B IOPSIAKE,
KOTOPBI YCTAaHOBJIEH HOPMaMM YTOJOBHOTO 3aKOHOAATEIhCTBA M cTaTheit 103
3akoHa 00 WCHOJIHUTEBHOM TMPOW3BOACTBE W HE MPEAINOiaracT BKIOUCHUS
TpeboBaHMUs O B3bICKaHWM MTpada B Kakywo-mubO ouepenp (T.., IO CyTH, €ro
B3BICKAQHUE BO BHEOUCPETHOM TOPAIAKE), M B TIOPAJIKE, MPEYCMOTPEHHOM 3aKOHOM
0 OaHKpOTCTBE C COOTBETCTBYIOIIEH OUEPETHOCTHIO €ro B3bICKAHUSA Kak
o0s3aTeNbHOTO TIaTeXka (B TPEThIO OYepeap). B mepBoM ciiydae B3bICKaHHE
mTpada BO BHEOUEPETHOM TOPAJKE BEACT K TOMY, UTO OTHACIbHBIC TPEOOBAHUS

rocy1apcTBa, HOCAIIME MyOJWYHO-TIPABOBOM XapaKTep, MOJYUYalOT MPHOPHUTETHOE
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VAOBJICTBOPEHUE HE TOJbKO TNEPE] HOCAIIUMHM TaKOW K€ XapakTep HWHBIMH
TpeOOBAaHUSIMHM  YTIOJTHOMOYEHHBIX OPraHOB TIO 00sA3aTeNbHBIM TuTaTe:kaMm (B
YaCTHOCTH, TI0 HAJIOTaM), HO W TIEpeT BCeMH TPpeOOBAHUAMH JAPYTUX KPETUTOPOB, B
TOM 4YHCJIE TIEPBON W BTOpOW ouepenw (K HUM OTHOCSTCS, B YaCTHOCTH,
TpeOOBaHUA W3 TPUUYMHEHHS BpEJa KU3HU WIM 3J0pOBbIO, TPEOOBAHUS O
B3bICKAHWW aJIMMEHTOB, 3apa0OTHOM IMJIAThI), T.€. TOCYAAPCTBO MO TPEOOBAHUIO O
B3BICKAHWHU YTOJOBHOTO MTpada (PakTHUECKH CTAHOBUTCS MPUBUIICTHPOBAHHBIM
KPEUTOPOM M B MHAWBUYAJTBHOM MOPSAKE Y/IOBJICTBOPAECT CBOM MPUTI3AHUS K
noiKHUKY. Bo BTOpOM ke cimyuae mtpady NMPUAAIOTCS XapaKTEPUCTHKA OOBIIHON
3a10JIKEHHOCTH, KOTOpasi IOJXKHA YJOBJIETBOPATHLCS B UKCIE MHBIX TPEOOBAHUM,
YTO BO MHOTOM jumaer mrpad ero GyHKIuH (B TOM UYWCAE KapaTeIbHOW) W
JIOMYCKAeT BO3MOKHOCTh 3J0YMOTPeONeHui, Korjaa mnpoueaypa OaHKpOTCTBa
UCIIONb3YETCS I TOro, 4ToObl M30€KaTh HAKa3aHUsA, MOCKOJIbKY K MOMEHTY
MOTallleHUs1 3TOro TPeOOBaHUSA Yy JOJDKHUKA MOXKET OKa3aTbCsd HEAOCTATOUHO
UMYIIECTBA IS yIUIaThl mTpada B yCTAHOBJICHHOM MMPUTOBOPOM pa3Mepe.

Koncturymonnsiit Cyn Poccuiickoit denepaiiii HEOJHOKPATHO OTMEYall,
yTo 0€3 coOmoaeHuA O0IIEeIPaBOBOT0 KPUTEPUS ACHOCTH U HEJABYCMBICIECHHOCTH
HOPMBI, BBITEKAIOIIETO M3 3aKPEIJICHHBIX B cTaThsaX | (wacth 1), 4 (wacts 2) 1 19
(wact 1 u 2) Koncturyuum Poccuiickoit denepanmy MPUHIIMIOB MPABOBOTO
rocyJlapCcTBa, BEPXOBEHCTBA 3aKOHA M IOPUIUUYECKOTO PABEHCTBA, HEBO3MOXKHO
€IMHOO0pAa3HOE MOHUMAHUE U MPUMEHECHHUE JaHHOW HOpMbl. HeonHO3HAYHOCTS,
HEUETKOCTh M MPOTHBOPEYMBOCTH IMPABOBOTO PETYJMPOBAHUS MPENATCTBYIOT
aJICKBaTHOMY BBISIBJICHUIO €r0 COJIEPXKAHUA, JOMYCKAIOT HEOTPAHUUYEHHOE
YCMOTPEHUE B MPOLIECCE MPABOMPUMEHEHHUS, BEAYT K MPOU3BOJIY U TEM CaMbIM
OCA0NAIOT rapaHTHH 3aIUTHl KOHCTUTYIIMOHHBIX MpaB U ¢cBoOoA. Camoro mo cede
HapyllieHUs: TpeOOBAHUN OMPENCICHHOCTH MOKET OBbITh BIOJIHE JOCTATOYHO ISt
Mpu3HaHus HOpMBI TpoTuBopeuamieii Konctutynum Poccuiickoit denepaunn
(mocranosienus ot 20 mexabps 2011 roma Ne 29-I1, ot 2 mrons 2015 roma Ne 12-
I, ot 19 nrons 2017 roma Ne 22-I1, ot 13 ausaps 2020 roaa Ne 1-I1, ot 23 nexabps
2021 roma Ne 54-ITw np.).



28

Takum obpazom, SIBJISTFOLITHECS MPEeaAMETOM PacCMOTPECHUS
Konctutynmonnoro Cyna Poccuiickoit ®enepanv Mo HaCcTOAIIEMY ACTY
MOJIO)KEHUA  YTOJOBHOrO Koaekca Poccuiickon @enepauun, YrojJoBHO-
WCTIOJIHUTENBRHOTO  Kojaekca  Poccumiickoit ~ denepanun, 3akoHa 00
WCTIOJTHUTEILHOM TIPOM3BOJCTBE W 3aKOoHa O OaHKPOTCTBE, AOMycKas JABa
B3aMMOMCKIIIOUAIONINX TMOPAJIKA YJIOBJICTBOPEHUS TpeOOBaHUS O B3bICKAHUU
mTpada, Ha3HAYEHHOTO TPUTOBOPOM B KAUECTBE IOTOJHUTEIIPHOTO HaKa3aHUs
rpaXJaHWHY, TPU3HAHHOMY OaHKPOTOM (MPUTOM HYTO B COOTBETCTBHUU C
JEHCTBYIONMM PETYJIUPOBAHUEM TakouW mTpad HE MOMICKHT 3aMEHE HA WHOE
HaKa3aHWe W JOJDKEH OBITh YIUTAYCH B TOJIHOM pa3Mepe), MOPOKIAAIOT MPH HX
COBOKYMMHOM TPUMEHCHUHU CYILIECTBEHHYI) HEONPEACIEHHOCTh B BOMpoOce 00
OUEPETHOCTH YIAOBJICTBOPECHUS TPeOOBaHWS O B3BICKAHWHM Takoro mrpada B
YKa3aHHBIX OOCTOATENIbCTBAX, MPUBOJAAT K HAPYUICHUIO HEOOXOAUMOro OajiaHca
nyOJIMYHBIX W YaCTHBIX HWHTEPECOB M TOTOMY BCTYNAIOT B MPOTHBOPEUHE C
Konctutynueit Poccuiickoit @eaepaunn, ee crarbsamu 17 (wacts 3), 19 (wacts 1),
55 (wactp 3) m 75'. B cBs3M €O CKasaHHBIM (heJEePaNTbHOMY 3aKOHOLATEITIO
HAJIJIC)KAT MOPUHATH MEPHI MO BHECEHUIO B JCHCTBYIOIIEE 3aKOHOJATEIbCTBO
U3MEHEHUNW ¢ LEeNbID YCTPAHUTh €ro HECOrJAaCOBAaHHOCTh, C TEM YTOOBI
OJIHO3HAUHO OMPEACJIUTh OUYEPEIHOCTh YIOBJCTBOPEHUA TPEeOOBaHUSA O
B3bICKaHWH mMTpada, HA3HAYCHHOTO MPUTOBOPOM B KAUECTBE JMOTOJIHUTEIIHHOTO
HAKa3aHUs TPAXKIaHUHY, IPU3HAHHOMY OAHKPOTOM.

5. Jlo BHEeceHUs (heaepaTbHBIM 3aKOHOAATEIIEM U3MEHEHHH B JIEHCTBYIOIIEE
MPAaBOBOE PETYJIMPOBAHUE B COOTBETCTBUU C HACTOSIIMM [locTaHOBIEHHEM CyaaM
HEO0X0MMO B KOHKPETHBIX JejiaX, B TOM UHCJIE B TEX, B CBA3HM C PACCMOTPEHUEM
kotopbix BepxoBubiit Cyn Poccuiickoit ®enepanmu oOpaTuiics ¢ 3ampocoM B
Koncturynmonnsiti Cya Poccutickoit ®deaepaiiun, pa3peiiarh BOMPOCH O Cyab0e
apecTa, HaJ0KEHHOTO B PaMKax YroJOBHOTO Jiefla il 00€CneYeHus UCTIOJIHCHUS
MPUTOBOPA B YaCTH TPaXJAAHCKOTO MCKAa HAa HMMYIIECTBO OPUIMUYECKOrO JIUILA,
MPU3HAHHOTO OAHKPOTOM, U 00 OYEPEAHOCTH YJOBJICTBOPEHUA TPEOOBAHUSA O
B3BICKAHWHU YTOJIOBHOTO InTpada, Ha3HAUCHHOTO B KAUECTBE JOMOJIHATEIHLHOTO

HAKa3aHUS TPAXKIAHUHY, MPU3HAHHOMY OAHKPOTOM.
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[Tostomy Konctutyumonusii Cypn  Pocculickoit ®enepauuu  cuuTaet
HEOO0XOUMbIM, PYKOBOJCTBYACH MyHKTOM 12 yacTu mepBoit cTaThu 75 YKAa3aHHOTO
denepasibHOTO KOHCTUTYIIMOHHOTO 3aKOHA, ONpPEACUuTh B moAnyHkTax 2.1 u 2.2
pe30at0TUBHON 4YacTu Hactosuero [locraHoBieHUs OCOOEHHOCTH MPUMEHEHUA
HOPMATUBHBIX MOJIOXKEHUM, MPU3HAHHBIX HE COOTBETCTBYIOIIUMHU KoHCTHUTYIMUK
Poccuiickoit ®eaepanumy.
Hcxons n3 n3nokeHHOTO M PYKOBOJICTBYSICH CTaThbsIMHU 6, 471, 71,772,774, 75,
79

78 , 80 mu 104 @enepanbHOTO KOHCTUTYLMOHHOTO 3akoHa «O

>

Koncturymmmonnom Cyne Poccuiickoit ®enepauun», Koncruryumonusii Cya

Poccuiickoit ®eneparuum

HOCTAHOBHI.

1. ITpu3nate ab3ail mATHINA cTaThu 2, ab3aIlbl CEABMOMN, ACBATHIA U ACCATHIN
nyukta 1 cratem 126, aG3ars! TpeTuit W msteii mynkra 2 cratsu 213" aG3an
qeTBepTHId MyHKTa 5 craTh 213% deaepanpHoro 3akona «O HECOCTOSTEIBHOCTH
(6aHKpOTCTBE)», MyHKT 7 Wactu | crarem 47, acte 4 cTaThu 69', wactu 1 u 15
crateu 103 denepanbHoro 3akoHa «O0 MCMOJHUTEILHOM MPOU3BOJCTBEY, YacTh
TpeThio ctaTthu 86 YK Poccuiickoit denepaiivu, 4acTy MEPBYIO, TPETHIO, CEABMYIO
u mesaryio cratbu 115 u crareio 115" VIIK Poccuiickoit demepammu, 4actu
MEepBYI0O M BTOPYKO cTtaThu 31, yactm BTOpyl0 MW TpeThio ctathu 32 YUK
Poccuiickoii denepanny HE COOTBETCTBYIOMIMMHU cTaThsaM § (uacth 2), 17 (yactp
3), 19 (uacte 1), 35 (wactu 1 u 2), 46 (wacts 1), 52, 55 (uacts 3) u 75'
Koncrurynum Poccuiickoii ®denepanmn B TOM Mepe, B KakOM OHU B UX
B3aUMOCBSI3M B CHUCTEME JICHCTBYIOIErO MPABOBOTO PETYJMPOBAHUS HE
00ecrneynBaroT:

HAJJIEKAIIETO0 TPABOBOTO MEXAHU3MA CHATUA apecTa, HAJIOXKEHHOTO B
paMKax yYrojiOBHOrO Jeja AJjid OOECleUeHUsd WCIOJHEHUS MPUroBOpa B YaCTH
rPOKJAHCKOTO HWCKa HAa MMYIIECTBO HOPUAMYECKOrO JIMIA, MPU3HAHHOTO

0aHKPOTOM;
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OMPECICHHOCTh B BOMPOCE OUYEPETHOCTH YJOBJIETBOPEHUA TPeOOBAHUS O
B3BICKAHWHU YTOJIOBHOTO InTpada, Ha3HAUCHHOTO B KAUECTBE JOMOJIHATEIHLHOTO
HAKa3aHUS TPAXKIAHUHY, MPU3HAHHOMY OAHKPOTOM.

2. denepanbHOMY 3aKOHOJATENIO HAJICKWAT — MCXOAs M3 TpeOoBaHWH
Koncrurynuum Poccumiickoit denepaumi W ¢ y4eTOM MPABOBBIX TMO3WLAN
Koncturymmonnoro Cyna Poccuiickoit deaepaiinu, BhIPAXKEHHBIX B HACTOSAIIEM
[TocTaHOBJICHUM, — BHECTH B TPABOBOE PETYJIMPOBAHUE HEOOXOAUMbIC U3MEHEHUS,
BIPE/b A0 BHECEHUS KOTOPHIX YCTAHABIMBAIOTCA CICAYIOIINE OCOOEHHOCTH
UCIOMHEHUA HacTosiiero [ToctaHoBneHus .

2.1. Bonpoc o cHATHM apecTa, HAJIOKEHHOTO B paMKaX YroJIOBHOTO Jefia Jis
o0ecrneueHusi UCIIOJIHEHUS MPUTrOBOPA B YaCTH IPaXKAAHCKOTO MCKA HA UMYIIECTBO
IOPUIMYECKOTO  JIMIA, TPU3HAHHOTO OaHKPOTOM, pa3peliaeTca ¢ yuyeToM
CJIEAYIOLLETO.

[Tocne mpu3HaHUSA IOPUAMYECKOTO Jula OAHKPOTOM apOUTPAXKHBINA CYI,
paccMaTpUBalOIUA €710 O OaHKPOTCTBE, MO 3aSABJCHUIO apOUTPAXKHOIO
YIPaBJIAIOINIETO WJIN JIIOOOTO U3 KOHKYPCHBIX KPEAUTOPOB MPUHUMAET B MOPSJIKE,
YCTAHOBJIEHHOM JUIsi PAacCMOTPEHHUs OOOCOOJICHHBIX CIOPOB, PEIICHUE O
BKJIFOUEHUH B PEECTp TPEOOBAHUN KPEAUTOPOB TPEOOBAHUIA JIMIA, 3aSBUBILIETO B
VIOJOBHOM JI€Ji€ TPAXKJAHCKUH HWCK, B CBA3M C KOTOPbIM HA HMYIIECTBO
IOPUIMYECKOTO JIUIA, TPU3HAHHOTO OAHKPOTOM, HAJIOXKEH apecT. /laHHoe perieHre
MOXET ObITh MPUHATO BHE 3aBUCUMOCTH OT HAJWYHUs COTJIacUMd HA 3TO JIULA,
3aSBUBIIETO B YrOJOBHOM Je€Ji€ TpaxIaHCKU HCK. B JaHHOM perieHuun
00s13aTeNIbHO  YKa3bIBAIOTCA oOuepelb TPeOOBAHUM KPEIUTOPOB, B KOTOPYIO
MOJUIC)KUT BKJIIOUCHUIO TPEOOBAHUE JIMIlA, 3aABUBLIETO B YIOJIOBHOM JIEJie
IrPOKJAHCKUNA HCK, W pa3Mep 3TOro TpeOOBaHUA, CBEACHUA 00 UMEIOIICHcs
KOHKYPCHOM Macce, BKJIIOYAas MMYIIECTBO, HA KOTOPOE HAJIOXKEH apecT, oOumi
00beM TpeOOBAaHUN KPEAUTOPOB K JOJDKHUKY, BKIItOYas TpeOOBaHUS JIMIIA,
3asBUBIIIETO B YTOJIOBHOM JIEJI€ TPaKAAHCKHUM UCK.

ITo oOpaieHuo apOUTPAKHOTO YIIPABISAIONIETO U HA OCHOBAHWM TIPHUHATOTO
B COOTBETCTBHMM C MPEAIISCTBYIOMIMM al3aleM PpelieHus apOUTPAKHOTO Cyaa,

pacCMaTpuBarOImCro Acjio o 6aHKpOTCTBe, CHATHC apeCTa OCYHICCTBIIACTCA B
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MPOIIeIypax YroJOBHOTO CYAOMPOW3BOACTBA CYJOM, HA PACCMOTPEHHH KOTOPOTO
HAXOJHUTCS YTOJIOBHOE JIEJI0 WM B KOTOPBIM OHO JOKHO TIOCTYMHUTH HCXOMS W3
YCTAaHOBJICHHOW YTOJOBHO-NIPOLIECCYAJIBHBIM KOJIeKCOM Poccuiickoit denepanun
MOJCYAHOCTH, ¢ yYaCTHEM JOJDKHOCTHOTO JIMIA, BO3OYAMBIIETO XOJAaTalCTBO O
HAJIOKEHWW apecTa Ha UWMYIMIECTBO (WM JIMIA, YMOJHOMOYEHHOTO Ha
BO30Y)KJICHHE TAKOTO XOJaTaiicTBa HA MOMEHT Pa3pEIICHUS AAHHOTO BOTPOCA),
MPOKypopa,  apOWTPaXKHOTO  YMPaBJIAIONICTO,  HAMPABUBIIETO  YKA3aHHOE
oOparieHue, 1 JIUIa, 3asBUBIIETO B YTOJIOBHOM JEJIC TPAXAAHCKUN WCK, B CBS3H C
KOTOPHIM HAJIOKEH COOTBETCTBYIONMIMHA apecT, CyJ MOXKET TaKXke TOCUUTATh
HEOOXOUMBIM YYACTHE B PACCMOTPEHWUH ITAHHOTO BOTPOCA WHBIX JIUI, B TOM
gucie 00BUHAEMOTO (TIOACYAUMOTO).

Cya MOXET TPHUHATH PEIICHWE O COXPAHCHUHM apecTa YacTH HMMYIIECTBA
IOPUIUYECKOTO JIMIa, TPU3HAHHOTO OaHKPOTOM, B pasMepe, IMO3BOJISIONEM
yIOBJIETBOPUTH 0OOCHOBAHHBIC TPEOOBAHUS TOTEPIIEBINETO (JINIIA, 3asSBUBIIECTO B
YTOJIOBHOM JI€Ji€ TPaKTAHCKHUM WCK), €CIW, MPUHAB BO BHUMAaHWE pa3Mep TaKHWX
TpeOOBaHMIA, 3HAUYMMOCTh BKJIAJa B KOHKYPCHYIO MacCy apeCTOBAHHOTO
UMYINECTBA W WHBIC 3aCTyKWBAIOIINE BHUMAHUSA OOCTOSITEIBCTBA, CBA3AHHBIE C
BO3MOXXHOCTHIO TIOCIICAYIOMIETO YIOBICTBOPCHHUS B paMKax jejia 0 OaHKPOTCTBE
TpeOOBaHMIA, BKITIOUCHHBIX WJIM TOJICKANTUX BKITIOUCHHUIO B PeecTp TpeOOBaHWMN
KPEIUTOPOB HA OCHOBAHWH HACTOSIIETO MYHKTA, OH MPHUJET K BBIBOY, UTO UCXOIA
W3 COOTBETCTBYIOIIETO PEIICHUS apOUTPAXKHOTO Cy/1a, MPUHATOTO B paMKax Jiena o
OaHKPOTCTBE, JIUI0, KOTOPOMY TIPHYHUHEH BPE/T MIPECTYIICHUEM, OYIET OTHECEHO K
YUCITYy KPEAWTOPOB TPEThEH OUEpeNW W MPHU ITOM — C YUETOM YCTAaHOBIICHHOW
3aKOHOM OYEPEIHOCTH YAOBIICTBOPEHUS TPEOOBAHUI KPEIUTOPOB, CBEACHHHA 00
UMEIOIIEHCA KOHKYPCHOM Macce u o01iemM o0beme TpeOOBaHWN KPEAUTOPOB K
JOJDKHUKY — OyJIeT TMOJHOCTBIO JU00 B 3HAUUTEIBHOM YacTH JIMIIEHO
BO3MOXXHOCTH YJIOBJICTBOPEHHUS CBOMX TPEOOBAaHUH B paMKax jejia 0 OaHKPOTCTBE.

[Tpu HEBO3MOKHOCTH (MCXOAS U3 COCTAaBa MMYIIIECTBA, HA KOTOPOE HAJIOKCH
apecT) BHIACIATH W3 HErO0 B HAType YacTh, Ha KOTOPYIO apecT MOr Obl OBITH
COXpPAaHEH B COOTBETCTBHHM C TIPESABIAYIMAM a03aleM, apecT CHUMAETCS C

OJHOBPCMCHHBIM YCTAHOBJICHHUCM CYI[G6HI>IM PCOICHUCM 00s3aHHOCTH
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apOUTPaXHOTO YIMPABJIAIOIIEr0 MEPEYUCINTh HA AEMNO3UT JAHHOTO CyJa CYyMMY,
ONpeeIAeMYI0 KaK 4YaCTh BBIPYUKHU OT PEAIM3aLUUA 3TOr0 UMYIIECTBA.

ApOuTpaxHsiii  CyJ, paccMaTpuBarolMii €10 o0 OaHKPOTCTBE
IOPUMYECKOr O JIMLA, HA UMYLIECTBO KOTOPOr0 B PaMKax YroJOBHOTO Aena ObLI
HAJI0KEH apecT, BIPABE, B TOM YHUCIE B CIy4ae, €ClIA CyJ HE MPUHAJ PELICHHE O
COXPAHEHUH apecTa YacTh UMYLIECTBA WM O CYMME, MOIeKAIENH TEPEUUCIIEHUIO
Ha JICMIO3UT JAHHOTO CYJla KaK YaCTH BBIPYUKH OT pPeaju3allii 3TOr0 UMYIIECTBA,
MPUOCTAHOBUTH MPOU3BOJCTBO B apOMTPAKHOM CyA€ MO A€y O OAHKPOTCTBE /0
BCTYILJIEHUS MPUTOBOPA MO YTOJIOBHOMY JIE€TY B 3aKOHHYIO CHIJTY WJIU 10 BHECCHUS
B TPaBOBOE pEryJMPOBAHUE U3MEHEHWN, BBITEKAIOIIUX W3  HACTOSIIETO
[TocTanoBnenus. Ecnu mpou3BOACTBO B apOMTPAKHOM CyJA€ NPHOCTAHOBJIEHO A0
BCTYILJIEHUS] TIPUTOBOPA B 3aKOHHYIO CWJIY, TO TOCJI€ BCTYILJICHUS MPUTOBOpPA B
3aKOHHYIO CHJTy MPOM3BOJACTBO MO A€y O OaHKPOTCTBE BO30OHOBIAETCS, a
TpeOOBaHUA JIMI[, 3asBUBIIMX B YrOJOBHOM JieJie TPaXAAaHCKUH  UCK,
VAOBIIETBOPAIOTCA B paMKax Jena O OaHKpOTCTBE B  COOTBETCTBHH €
YCTaHOBJIEHHON OYEPEAHOCTBIO YAOBIETBOPEHUs TpeOOoBaHUU KpeauTopoB. Ecnu
MIPOU3BOJCTBO B apOMTPAaKHOM CyJ€ MPUOCTAHOBIEHO 0 BHECEHHUA B MPABOBOE
PEryJUPOBAHUE M3MEHEHUM, BBHITCKAIOIIMX W3 HacTosAlero llocTaHOBIEHUS, TO
YVAOBJIETBOPEHUE TPeOOBAHUH JINII, 3aABUBIIMX B YTOJIOBHOM J€Ji€ IPaXXIaHCKUM
UCK, OCYILIECTBJISIETCA B TOPSAAKE, YCTAHOBJICHHOM IMPABOBBIM PETYJIUPOBAHUEM C
YYETOM COOTBETCTBYIOILNX U3MEHEHUM.

2.2. VYromoublii mTpad, HA3HAYCHHBIH B KAYECTBE JOMOJTHUTEIIHHOTO
HAKa3aHWs, B3bICKMBACTCA B 4HUCIAE TPEOOBAHMA KPEIWTOPOB, BKJIFOYEHHBIX B
peecTp TpeOOBAHUIA KPEAUTOPOB, B TPETHIO OUYEPEIb.

3. Hacrosmiee [locTaHOBIIEHHE OKOHYATENBHO, HE MOJUICKUAT 00)KaTOBAHUIO,
BCTYyMaeT B CHJIYy CO JAHA OQUIHAIBHOTO OMyOJWKOBAHUS, JEHCTBYET
HEMOCPEJACTBEHHO W HE TpeOyeT MNOATBEPKICHHUS JAPYTUMMH OpraHamMu |
JOJIKHOCTHBIMU JIULIAMH.

4.  Hacrosmee  IloctaHoBieHHUE  MOMJEKUT  HE3AMEAJUTEILHOMY

onyOnukoBanuto B «Poccuiickoil razere», «CoOpaHMM 3aKOHOJATEIbCTBA
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WHTEPHET-TIOPTANIE TPABOBOM

Koncturymonnsiii Cyj
Poccuiickoit ®eneparuum



